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State of California 

Office of Administrative Law 


The State Board of Equalization proposed to repeal section 474 of title 18 of the 
California Code of Regulations as a change without regulatory effect in that section 474 
has been held invalid by the Supreme Court of the State of California (Western States 
Petroleum Association v. Board of Equalization (2013) 57 Cal. 4th 401). Section 474 
defines "petroleum refining property" and establishes a rebuttable presumption, for 
purposes of recognizing declines in value, that land, improvement, and fixtures and 
other machinery and equipment classified as improvements constitute one appraisal 
unit, except when measuring declines in value caused by disaster, in which case land 
constitutes a separate appraisal unit. 

OAL approves this change without regulatory effect as meeting the requirements of 
California Code of Regulations, Title 1, section 100. 

Date: 	 10/30/2013 

Assistant Ch~sel 

For: 	 DEBRA M. CORNEZ 
Director 

Original: Cynthia Bridges 
,Copy: Richard Bennion 

Craig . Tarpenning / 

In re: 


Board of Equalization 


Regulatory Action: 


Title 18, California Code of Regulations 


Adopt sections: 
Amend sections: 
Repeal sections: 474 

NOTICE OF APPROVAL OF CHANGES 
WITHOUT REGULATORY EFFECT 

California Code of Regulations, Title 1, 
Section 100 

OAL File No. 2013-0919-04 N 



AGENCY 	 EDMUND G. BROWN, Jr., GovernorSTATE OF CALIFORNIA GOVERNMENT 0 

OFFICE OF ADMINISTRATIVE LAW 

300 Capitol Mall, Suite 1250 
Sacramento, CA 95814 
(916) 323-6225 FAX (916) 323-6826 

DEBRA M. CORNEZ 
Director 

MEMORANDUM 


TO: Richard Bennion 
FROM: OAL Front Desk 
DATE: 111112013 
RE: Return of Approval Rulemaking Materials 

OAL File No. 2013-0919-04N 

OAL hereby returns this file your agency submitted for our review (OAL File No. 2013-0919-04N 
regarding Petroleum Refining Properties). 

Enclosures Ifthis is an approved file, it contains a copy of the regulation(s) stamped "ENDORSED 
APPROVED" by the Office of Administrative Law and "ENDORSED FILED" by the Secretary of State. 
The effective date of an approved regulation is specified on the Form 400 (see item B.5). Beginning 

January 1, 2013, unless an exemption applies, Government Code section 11343.4 states the effective 
date of an approved regulation is determined by the date the regulation is filed with the Secretary of 
State (see the date the Form 400 was stamped "ENDORSED FILED" by the Secretary of State) as 
follows: 

(l) January 1 if the regulation or order of repeal is filed on September 1 to November 30, inclusive. 
(2) April 1 if the regulation or order of repeal is filed on December 1 to February 29, inclusive. 
(3) July 1 if the regulation or order of repeal is filed on March 1 to May 31, inclusive. 
(4) October 1 if the regulation or order of repeal is filed on June 1 to August 31, inclusive. 

If an exemption applies concerning the effective date of the regulation approved in this file, then it will 
be specified on the Form 400. The Notice of Approval that OAL sends to the state agency will contain 
the effective date of the regulation. The history note that will appear at the end of the regulation section 
in the California Code of Regulations will also include the regulation'S effective date. Additionally, the 
effective date of the regulation will be noted on OAL's Web site once OAL posts the Internet Web site 
link to the full text of the regulation that is received from the state agency. (Gov. Code, secs. 11343 
and 11344.) 

Please note this new requirement: Unless an exemption applies, Government Code section 11343 
now reqUIres: 

1. 	 Section 11343(c)(l): Within 15 days ofOAL filing a state agency's regulation with the Secretary 
of State, the state agency is required to post the regulation on its Internet Web site in an easily 
marked and identifiable location. The state agency shall keep the regulation posted on its Internet 
Web site for at least six months from the date the regulation is filed with the Secretary of State. 

2. 	 Section 11343(c)(2): Within five (5) days of posting its regulation on its Internet Web site, the 
state agency shall send to OAL the Internet Web site link of each regulation that the agency posts on 
its Internet Web site pursuant to section 11343(c)(1). 



OAL has established an email address for state agencies to send the Internet Web site link to for each 
regulation the agency posts. Please send the Internet Web site link for each regulation posted to OAL at 
postedregslinkC(lloa1.ca. gov. 

NOTE ABOUT EXEMPTIONS. Posting and linking requirements do not apply to emergency 
regulations; regulations adopted by FPPC or Conflict of Interest regulations approved by FPPC; and 
regulations not subject to OALIAPA review. However, an exempt agency may choose to comply with 
these requirements, and OAL will post the information accordingly. 

DO NOT DISCARD OR DESTROY THIS FILE 
Due to its legal significance, you are required by law to preserve this rulemaking record. Government 
Code section 11347.3( d) requires that this record be available to the public and to the courts for possible 
later review. Government Code section 11347.3(e) further provides that " ... no item contained in the 
file shall be removed, altered, or destroyed or otherwise disposed of." See also the State Records 
Management Act (Government Code section 14740 et seq.) and the State Administrative Manual (SAM) 
section 1600 et seq.) regarding retention of your records. 

If you decide not to keep the rulemaking records at your agency/office or at the State Records Center, 
you may transmit it to the State Archives with instructions that the Secretary of State shall not remove, 
alter, or destroy or otherwise dispose of any item contained in the file. See Government Code section 
11347.3(f). 

Enclosures 

http:postedregslinkC(lloa1.ca


STATE OF CAUFORNIA--OFFICEOF AI11l\,11A11""",.m",,,. For use by Secretary of State only 
NOTICE PUBLICAlr'ltDN~( 
STD, 400 (REV, 01-2013) 

OAL FILE NOTICE FleE NUMBER REGULATORY ACTION NUMBER EMERGENCY NUMBER 

NUMBERS Z

7 

NOTICE REGULATIONS 

AGENCY WITH RULEMAKING AUTHORITY 

State Board of Equalization 
"----~-~-~~----- ' 
-~------.~.---~-.--

A. PUBLICATION OF NOTICE (Complete for publication in Notice Register) 

NOTICE REGISTER NUMBER PUBLICATION DATE 

B. SUBMISSION OF REGULATIONS (Complete when submitting regulations) 

lb, ALL PREVIOUS RELATED OAL REGULATORY ACTION NUMBER(S)la, SUBJECT OF REGULATION(S) 

Petroleum Refining Properties 

2, SPECIFY CALIFORNIA CODE OF REGULATIONS TITLE(S) AND SECTION(S) (Including title 26, if toxics related) 

I ADOPT 
ISECTION(S) AFFECTED 

(List all section number(s) 
individually. Attach 

additional sheet if needed.) 
7 LREP'"EAc--------

TITLE(S) 

47418 

3, TYPE OF FILING 

D Resubmittal of disapproved Or 
withdrawn nonemergency 
filing (Gov, Code §§ 11349.3, 
11349,4) 

D Emergency (Gov, Code, 
§1l346,1(b)) 

D Certificate of Compliance: The agency officer named 
below certifies that this agency complied with the 
provisions of Gov, Code §§1l346,2-113473 either 
before the emergency regulation was adopted or 
within the time period required by statute, 

D Resubmittal of disapproved or withdrawn 
emergency filing (Gov, Code, § 11346, 1) 

Emergency Readopt (Gov, [8] Changes Without Regulatory 
Code, § 1l346,1 (h)) Effect (Cal, Code Regs" title 

1, §100)

D File & Print D Print Only 

Other (SpeCify) ____ 

4, ALL BEGINNING AND ENDING DATES OF AVAILABILITY OF MODIFIED REGULATIONS ANDIOR MATERIAL ADDED TOTHE RULEMAKING FILE (Cal, Code Regs, title 1, §44 and Gov, Code §11347,l) 

O Effective January 1, April 1, July 1, or D Effective on filing with f)(1 §100 Changes Without D Effective 
October 1 (Gov, Code §11343 4(a)) Secretary of State ~ Regulatory Effect other (Specify) 

6, CHECK IF THESE REGULATIONS REQUIRE NOTICE TO, OR REVIEW, CONSULTATION, APPROVAL OR CONCURRENCE BY, ANOTHER AGENCY OR ENTITY o Department of Finance (Form STD, 399) (SAM §6660) 
Fair Political Practices Commission State Fire Marshal 

o Other (SpeCify) 

7, CONTACT PERSON TELEPHONE NUMBER FAX NUMBER (Optional) 
I ,I E-MAIL ADDRESS (Optional) 

Richard E. Bennion I (916) 445-2130 I (916) 324-3984 : rbennion@boe.ca.gov 

For use by Office of Administrative Law (OAL) only 8, I certify that the attached copy of the regulation(s) is a true and correct copy 
of the regulation(s) identified on this form, that the information specified on this form 
is true and correct, and that I am the head of the agency taking this action, 
or a designee of the head of the agency, and am authorized to make this certification. 

DATE 

September 18, 2013 



Text of Proposed Changes to 


Title 18. Public Revenue 


474. PetFeleum Refi&i&g PFepeFties. 

(a) The proyisions of this rule apply to the valuation of the real property, personal property, and 
tixtures used for the refining of petroleum. 

(b) General. 

(1) The unique nature of property used for the refining of petroleum requires the application 
of specialized appraisal techniques designed to satisfy the requirements of article XIII, 
section 1, and article XIII A, section 2, of the California Constitution. To this end, petroleum 
refineries and other real and personal property associated there'.vith shall be valued pursuant 
to the principles and procedures set forth in this section. 

(2) NOt'tvithstanding any other provision in tliis section, any appropriate valuation metliod 
described in section 3 of title 18 of this code may be applied in the event of a cliange in 
ownersliip in a petroleum refining property. 

(c) Definitions. For tlie purposes of this section: 

(1) "Petroleum refining property" means any industrial plant, including real property, 
personal property, and fixtures, used for the refining of petroleum, as identified in Standard 
Industrial Classification (SIC) System Codes 2911 and 2992, or North American Industry 
Classification System (NAICS) Codes 324 11 and 324 191. 

(2) "Appraisal unit" consists oftlie real and personal property tliat persons in tlie marketplace 
commonly buy and sell as a unit. 

(d) Declines in Value. For the purposes of tliis section: 

(1) Declines in value of petroleum refining properties '.vill be determined by comparing the 
current lien date full value of the appraisal unit to tlie indexed base year full value of the 
same unit. 

(2) Tlie land, improvements, and fixtures and otlier macliinery and equipment classified as 
improvements for a petroleum refining property are rebuttably presumed to constitute a 
single appraisal unit, except wlien measuring declines in value caused by disaster, in '.vhicli 
case land sliall constitute a separate unit. 

(3) In rebutting this presumption, the assessor may consider evidence tliat: 

(A) Tlie land and improvements including fixtures and otlier machinery and equipment 
classified as improvements are not under common oVfnersliip or control and do not 
typically transfer in tlie marketplace as one economic unit; or, 



(B) When the fixtures and other machinery and equipment classified as improvements are 
not ttinctioflally and physically integrated with the realty and do not operate together as 
one economic uflit. 

Note: Authority cited: Section 15606(c), Government Code. Reference: l\:rticle XIII Section 1, 
and Article XIII 1\1, Section 2, California Constitution; ood Sections 51 and 110.1, Revenue and 
Taxation Code. 
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CALIFORNIA REGULATORY NOTICE REGISTER 2013, VOLUME NO. 45-Z 


Date: October 30, 2013 

For: 

Richard L. Smith 
Senior Counsel 
Debra M. Cornez 
Director 

Original: Dr. Alan Trounson 

Copy: C. Scott Tocher 

SUMMARY OF REGULATORY 

ACTIONS 


REGULATIONS FILED WITH 

SECRETARY OF STATE 


This Summary of Regulatory Actions lists regula
tions filed with the Secretary of State on the dates indi
cated. Copies of the regulations may be obtained by 
contacting the agency or from the Secretary of State, 
Archives, 10200 Street, Sacramento, CA 95814, (916) 
653-7715. Please have the agency name and the date 
filed (see below) when making a request. 

File# 2013-0919-04 
BOARD OF EQUALIZATION 
Petroleum Refining Properties 

The State Board ofEqualization repealed section 474 
of title 18 of the California Code of Regulations as a 
change without regulatory effect in that section 474 has 
been held invalid by the Supreme Court of the State of 
California (Western States Petroleum Association v. 
Board ofEqualization (2013) 57 Cal. 4th 401). Section 
474 defines "petroleum refining property" and esta
blishes a rebuttable presumption, for purposes ofrecog
nizing declines in value, that land, improvement, and 
fixtures and other machinery and equipment classified 
as improvements constitute one appraisal unit, except 
when measuring declines in value caused by disaster, in 
which case land constitutes a separate appraisal unit. 

Title 18 
California Code ofRegulations 
REPEAL: 474 
Filed 10/30/2013 
Agency Contact: 

Richard E. Bennion (916)445-2130 

File# 2013-0918-02 
BOARD OF FORESTRY AND FIRE PROTECTION 
"LumberProducts Assessment, 2013" 

The Board of Forestry and Fire Protection submitted 
a certificate ofcompliance for the emergency adoption 

of sections 1667.1 through 1667.6 of title 14 of the 
California Code of Regulations which identified those 
products subject to the "Lumber Products Assessment" 
imposed pursuant to Public Resources Code section 
4629.5 and provided for a review procedure and annual 
update. The original emergency regulatory action and 
its readoption were deemed an emergency by the Legis
lature and exempt from review by the Office ofAdmin
istrative Law pursuant to subdivision (b) of section 
4629.4 ofthe Public Resources Code. 

Title 14 
California Code ofRegulations 
ADOPT: 1667.1, 1667.2, 1667.3, 1667.4, 1667.5, 
1667.6 
Filed 10/30/2013 
Effective 10/30/2013 
Agency Contact: Eric Huff (916)616-8643 

File# 20 13-1 0 15-08 
COMMISSION ON TEACHER CREDENTIALING 
Cost Recovery Fees for Accreditation Activities 

This emergency rulemaking by the Commission on 
Teacher Credentialing amends Title 5 ofthe California 
Code of Regulations by adopting sections 80691 and 
80692 regarding cost recovery fees for accreditation ac
tivities. This action implements Education Code sec
tion 44374.5, which was signed by the Governor and 
chaptered on July 1, 2013, authorizing the Commission 
to recover certain accreditation costs. 

Title 5 
California Code ofRegulations 
ADOPT: 80691,80692 
Filed 10/23/2013 
Effective 10/23/2013 
Agency Contact: 

Tammy A. Duggan (916) 323-5354 

File# 2013-1024-01 
DEPARTMENT OF CHILD SUPPORT SERVICES 
Conflict ofInterest Code 

This is an amendment to a Conflict of Interest Code 
that has been approved by the Fair Political Commis
sion and is being submitted for filing with the Secretary 
of State and printing in the California Code of Regula
tionsonly. 

Title 22 
California Code ofRegulations 
AMEND: 123000 
Filed 10/28/2013 
Effective 11127/2013 
Agency Contact: Lara Chandler (916)464-0523 

1755 
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STATE OF CALIFORNIA~~OFFICE OF ADMINISTR on I For use by Secretary of State only 
NOTICE PUBLICATION 
STD, 400 (REV, 01~2013) 

OAL FILE NOTICE FILE NUMBER 

NUMBERS Z

NOTICE REGULATIONS 

State Board of Equalization 

A. PUBLICATION OF NOTICE (Complete for publication in Notice Register) 

NOTICE REGISTER NUMBER 
as 

B. SUBMISSION OF REGULATIONS (Complete when submitting regulations) 

PUBLICATION DATE 

lb, ALL PREVIOUS RELATED OAL REGULATORY ACTION NUMBER(S)1a, SUBJECT OF REGULATION(S) 

Petroleum Refining Properties 

2, SPECIFY CALIFORNIA CODE OF REGULATIONS TITLE(S) AND SEaION(S) (Including title 26, if toxics related) 

SECTION{S) AFFECTED 
(List all section number{s) 

individually. Attach 
additional sheet if needed.) 
TITLE(S) 

18 

Regular Rulemaking (Gov, 

Code §11346) 


Resubmittal of disapproved or 
o withdrawn nonemergency 
filing (Gov, Code §§113493, 
11349.4) 

O Emergency (Gov. Code, 
§11346.1(b)) 

ADOPT 

REPEAL 

474 

3, TYPE OF FILING 

o Certificate of Compliance: The agency officer named 
below certifies that this agency complied with the 
provisions of Gov, Code §§11346,2-113473 either 
before the emergency regulation was adopted or 
within the time period required by statute, 

o Resubmittal of disapproved or withdrawn 
emergency filing (Gov, Code, §11346.1) 

O Emergency Readopt (Gov, Changes Without Regulatory 
Code, §11346.1(h)) Effect (Cal. Code Regs., title 

1,§100)o File & Print Print Only o 
o Other (SpeCify) ~~_____~_____ 

4, ALL BEGINNING AND ENDING DATES OF AVAILABILITY OF MODIFIED REGULATIONS ANDIOR MATERIAL ADDED TO THE RULEMAKING FILE (Cal. Code Regs, title 1, §44 and Gov, Code §11347,1) 

D 
5, 1, §100) 


Effective January 1, April 1, July 1, or D Effective on filing with fVl § 100 Changes Without D Effective 

October 1 (Gov, Code §11343.4(a)) Secretary of State ~ Regulatory Effect other (Specify) 


6, CHECK IF THESE REGULATIONS REQUIRE NOTICE TO, OR REVIEW, CONSULTATION, APPROVAL OR CONCURRENCE BY, ANOTHER AGENCY OR ENTITY 

Department of Finance (Form STD. 399) (SAM §6660) Fair Political Practices Commission State Fire Marshal 0 0 
Other (Specify) 

7, CONTACT PERSON TELEPHONE NUMBER FAX NUMBER (Optional) E-MAIL ADDRESS (Optional) 

Richard E. Bennion I (916) 445-2130 I (916) 324-3984 rbennion@boe.ca.gov 

For use by Office of Administrative Law (OAL) only 8. I certify that the attached copy of the regulation(s) is a true and correct copy 
of the regulation{s) identified on this form, that the information specified on this form 

is true and correct, and that I am the head of the agency taking this action, 

or a designee of the head of the agency, and am authorized to make this certification. 
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Text of Proposed Changes to 


Title 18. Public Revenue 


474. Petroleum Refining Properties. 

(a) The provisions of this rule apply to the valuation of the real property, personal property, and 
fixtures used for the refining of petroleum. 

(b) General. 

(1) The unique nature of property used for the refining of petroleum requires the application 
of speciali:ced appraisal techniques designed to satisfy the requirements of article XIII, 
section 1, and article XIII A, section 2, of the California Constitution. To this end, petroleum 
refineries and other real and personal property associated therewith shall be valued pursuant 
to the principles and procedures set forth in this section. 

(2) Not\vithstanding any other provision in this section, any appropriate valuation method 
described in section 3 oftitle 18 of this code may be applied in the event of a change in 
ownership in a petroleum refining property. 

(c) Definitions. for the purposes of this section: 

(1) "Petroleum refining property" means any industrial plant, including real property, 
personal property, and fixtures, used for the refining of petroleum, as identified in 8tandard 
Industrial Classification (8IG) 8ystem Codes 2911 and 2992, or North American Industry 
Classification 8ystem (NAIC8) Codes 32411 and 324191. 

(2) "Appraisal unit" consists ofthe real and personal property that persons in the marketplace 
commonly buy and sell as a unit. 

(d) Declines in Value. for the purposes ofthis section: 

(1) Declines in value of petroleum refining properties will be determined by comparing the 
current lien date full value of the appraisal unit to the indexed base year full value of the 
same unit. 

(2) The land, improvements, and fixtures and other machinery and equipment classified as 
improvements for a petroleum refining property are rebuttably presumed to constitute a 
single appraisal unit, except "",hen measuring declines in value caused by disaster, in 'i't'hich 
case land shall constitute a separate unit. 

(3) In rebutting this presumption, the assessor may consider evidence that: 

(A) The land and improvements including fixtures and other machinery and equipment 
classified as improvements are not under common o'i'mership or control and do not 
typically transfer in the marketplace as one economic unit; or, 



(B) When the fixtures and other machinery and equipment classified as improvements are 
not functionally and physically integrated '>'lith the realty and do not operate together as 
one economic unit. 

Note: Authority cited: Section 15606(c), Goyernment Code. Reference: Article XIII Section 1, 
and Article XIII A, Section 2, California Constitution; and Sections 51 and 110.1, Revenue and 
Taxation Code. 
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CHANGE WITHOUT REGULATORY EFFECT UNDER 

CALIFORNIA CODE OF REGULATIONS, TITLE 1, SECTION 100 


Statement of Explanation 


Title 18. Public Revenues 


Rule 474, Petroleum Refining Properties 


A. Factual Basis 

The State Board of Equalization (Board) adopted California Code of Regulations, title 18, 
section (Property Tax Rule) 474, Petroleum Refining Property, to provide that, consistent with 
California Constitution article XIII, section 1, and article XIII A (which contains Proposition 13 
as amended by Proposition 8), Revenue and Taxation Code section 51, and Property Tax Rules 
324 and 461, refinery property consisting of land, improvements and fixtures is rebuttably 
presumed to be a single appraisal unit in determining Proposition 8 declines in value below the 
Proposition 13 adjusted base year value for property tax valuation purposes. 

In Western States Petroleum Association v. Board ofEqualization (2013) 57 Cal.4th 401, the 
California Supreme Court held that that the adoption of Property Tax Rule 474 did not exceed 
the Board's rulemaking authority because the rule is consistent with applicable constitutional and 
statutory provisions as well as the long-standing valuation principle that the proper appraisal unit 
is the collection of assets that people in the marketplace normally buy and sell as a single unit. 
Nevertheless, the California Supreme Court also affirmed the Court of Appeal's judgment 
invalidating Property Tax Rule 474 on procedural grounds because the Board failed to provide 
an adequate assessment of the proposed rule's economic impact during the rulemaking process, 
as required by the Administrative Procedure Act. 

Therefore, the Board proposes to repeal Property Tax Rule 474 under California Code of 
Regulations, title 1, section (Rule) 100 and thereby delete it from the California Code of 
Regulations. The proposed deletion of Property Tax Rule 474 from the California Code of 
Regulations is appropriate for processing under Rule 100 because Rule 100, subdivision (a)(3), 
specifically provides that deleting a regulatory provision that has be held invalid in a judgment 
that has become final, entered by a California court of competent jurisdiction, is a change 
without regulatory effect. 

B. Proposed Changes 

Rule 100 changes are proposed to repeal Property Tax Rule 474 and delete it from the California 
Code of Regulations. 
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TEXT OF PROPOSED CHANGES 

474. Petroleum Refining Properties. 

(a) The provisions of this rule apply to the valuation of the real property, personal property, and 
fixtures used for the refining of petroleum. 

(b) General. 

(1) The unique nature of property used for the refining of petroleum requires the application 
of specialized appraisal techniques designed to satisfy the requirements of article XIII, 
section 1, and article XIII l\, section 2, of the California Constitution. To this end, petroleum 
refineries and other real and personal property associated there\vith shall be valued p\:lfsuant 
to the principles and procedures set forth in this section. 

(2) Notwithstanding any other provision in this section, any appropriate valuation method 
described in section 3 of title 18 of this code may be applied in the event of a change in 
o",mership in a petroleum refining property. 

(c) Definitions. For the purposes of this section: 

(1) "Petroleum refining property" means any industrial plant, including real property, 
personal property, and fixtures, used for the refining of petroleum, as identified in Standard 
Industrial Classification (SIC) System Codes 2911 and 2992, or North American Industry 
Classification System (NAICS) Codes 32411 and 324191. 

(2) "t\:ppraisal unit" consists of the real and personal property that persons in the marketplace 
commonly buy and sell as a unit. 

(d) Declines in Value. For the purposes of this section: 

(1) Declines in value of petroleum refining properties will be determined by comparing the 
current lien date full value of the appraisal unit to the indexed base year full value of the 
same unit. 

(2) The land, improvements, and fixtures and other machinery and equipment classified as 
impro'vements for a petroleum refining property are rebuttably presrnned to constitute a 
single appraisal unit, except ",men measuring declines in value caused by disaster, in which 
case land shall constitute a separate unit. 

(3) In rebutting this presumption, the assessor may consider evidence that: 

(A) The land and improvements including fixt\:lfes and other machinery and equipment 
classified as improvements are not under common o",mership or control and do not 
typically transfer in the marketplace as one economic unit; or, 
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(B) When the fi)(tures and other machinery and equipment classified as improvements are 
not functionally and physically integrated with the realty and do not operate together as 
one economic unit. 

Note: Authority cited: Section 15606(c), Government Code. Reference: i\rticle XIII Section 1, 
and Article XIII A, Section 2, California Constitution; and Sections 51 and 110.1, Revenue and 
Taxation Code. 
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Page 1 

LexisNexis~31 


WESTERN STATES PETROLEUM ASSOCIATION, Plaintiffand Respondent, v. 

BOARD OF EQUALIZATION, Defendant and Appellant. 


S200475 

SUPREME COURT OF CALIFORNIA 

57 CaL 4tll 401; 304 P.3d 188; 159 CaL Rptr. 3d 702; 2013 CaL LEXIS 6646 

August 5, 2013, Filed 

PRIOR HISTORY: 
Superior Court of Los Angeles County, No. BC403167, Robert L. Hess, Judge. Court of Appeal, Second Appellate 

District, Division Eight, B225932. 
Western States Petroleum Assn. v. Board o/Equalization, 202 Cal. App. 4th 1092, 137 Cal. Rptr. 3d 272,2012 Cal. 
App. LEXIS 28 (Cal. App. 2d Dist., 2012) 

SUMMARY: 

CALIFORNIA OFFICIAL REPORTS SUMMARY 

In a declaratory action brought by an industry association, the trial court held invalid a rule providing for assess
ment of petroleum refinery property as a unit (Cal. Code Regs., tit. 18, § 474). Prior to the rule's adoption, fixtures had 
been assessed separately from the value of land and improvements. (Superior Court of Los Angeles County, No. 
BC403167, Robert L. Hess, Judge.) The Court of Appeal, Second Dist., Div. Eight, No. B225932, affirmed. 

The Supreme Court affirmed the judgment of the Court of Appeal. The court determined that the rule's adoption did 
not exceed the rulemaking authority of the California State Board of Equalization (Gov. Code, § 15606) because its ap
proach to determining the proper appraisal unit was consistent with applicable constitutional and statutory provisions 
(Cal. Const., arts. Xlll, § 1,Xlll A, § 2, subd. (b); Rev. & Tax. Code, §§ 51,110). The constitutional cap on growth in 
the appraised value of real property did not preclude treating land and fixtures as a single appraisal unit. Moreover, the 
rule was consistent with the existing practice of defining the appraisal unit as the collection of assets normally bought 
and sold as a single unit. The restriction on statutes imposing new taxes (Cal. Const., art. XIJJ A, § 3, subd. (a) was 
inapplicable because the rule was not a statute. The adoption of the rule was procedurally deficient, however, because 
the initial determination of economic impact (Gov. Code, §§ 11346.2, 11346.3, subd. (a), 11346.5, subd. (a)(8), 
11347.3, subd. (b)(4) inadequately addressed fixture depreciation and thus did not substantially comply (Gov. Code, § 
11350), even if it did not conflict with substantial evidence in the record. (Opinion by Liu, J., [*402] with 
Cantil-Sakauye, C. J., Werdegar, J., Mallano, J.: McDonald, J.; and McKinster, J.;+ concurring. Concurring and dis
senting opinion by Kennard, J. (see p. 432).) 

* Presiding Justice of the Court of Appeal, Second Appellate District, Division One, assigned by the Chief 
Justice pursuant to article VI, section 6 o/the California Constitution. 

+ Associate Justice of the Court of Appeal, Fourth Appellate District, Division One, assigned by the Chief 
Justice pursuant to article VI, section 6 o/the California Constitution. 

++ Associate Justice of the Court of Appeal, Fourth Appellate District, Division Two, assigned by the Chief 
Justice pursuant to article VI, section 6 o/the California Constitution. 
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57 Cal. 4th 401, *; 304 P.3d 188, **; 


159 Cal. Rptr. 3d 702, ***; 2013 Cal. LEXIS 6646 


HEADNOTES 

CALIFORNIA OFFICIAL REPORTS HEADNOTES 

(I) Property Taxes § 7.2--Real Property Tax Limitation--Adjusted Base Year Value.--Cal. Const., art. XlJ1 A, § 2, 
provides that all real property, except for property acquired prior to 1975, shall be assessed and taxed at its value on the 
date of acquisition, subject to a 2 percent maximum annual inflationary increase. This is sometimes referred to as the 
indexed or adjusted base year value. 

(2) Property Taxes § 6--Delegation of Power--Content of Regulations Implementing General Statutory Direc
tives.--As Gov. Code, § 15606, indicates, the orderly functioning of California's property tax system depends on admin
istrative regulations to implement general statutory directives. The precise content of such regulations is neither man
dated nor prohibited by statute and may depend on the application of statutory principles to particular factual situations. 

(3) Property Taxes § 7.2--Real Property Tax Limitation--Assessment When Property Declines in Value.--Pursuant 
to Cal. Const., art. XllI A, § 2, subd (b), while there is a cap on the assessed value of property when its fair market val
ue has appreciated, the assessed value of property remains its fair market value when that value has fallen. 

(4) Property Taxes § 13--Subjects of Taxation--Real Property--Appraisal Unit.--By its terms, Rev. & Tax. Code, § 
51, subd (d), provides two alternative methods of determining the appraisal unit that constitutes taxable real property: it 
is either (1) a unit that persons in the marketplace commonly buy and sell as a unit or (2) a unit that is normally valued 
separately. 

(5) Property Taxes § 14--Subjects of Taxation--Real Property--Improvements--Separate Assessments Immaterial 
to Determining Appraisal Unit.--Constitutional and statutory provisions have long required land and improvements to 
be assessed separately, with [*403] improvements in this context including fixtures (Cal. Const., art. XllI, § 13; Rev. 
& Tax. Code, §§ 105, 602, 607). In order to comply with constitutional and statutory requirements that improved and 
unimproved real estate shall have a uniform basis of valuation, the valuations to be placed upon land and upon the im
provements thereon, whether in the form of buildings or crops or trees, should be separately set forth in the making of 
assessments thereon. But the constitutional and statutory provisions requiring separate assessments do not refer to the 
valuations to be placed upon these two classes of taxable property, but merely to the fact that the valuations thereof 
fixed by the assessor in conformity with the other provisions of the Constitution and statutes relating to the basis of the 
assessment of property values shall be separately stated by the assessor in the assessment-books. Thus, the fact that sep
arate assessments for land and fixtures appear on a property tax bill is not evidence of separate appraisal of those com
ponents of real property. The requirement of separate assessments was never intended to supplant the market-based ap
proach to determining the proper appraisal unit, and this distinction has long been recognized in practice. 

(6) Property Taxes § 7.2--Real Property Tax Limitation--Appraised Value Encompassing Land, Improvements, 
and Fixtures.--Prop. 13 (approved 1978) does not specifically cap the taxable value ofland or improvements per se. 
Instead, Prop. 13 caps growth in the appraised value of real property (Cal. Const., art. X1ll A, § 2, subd (a), which in 
this context encompasses land, improvements, and fixtures (Rev. & Tax. Code, §§ 104,105). No constitutional or statu
tory provision precludes the California State Board of Equalization from treating land and fixtures as a single appraisal 
unit when substantial evidence indicates that a particular type of property is bought and sold as a single unit in the mar
ketplace. 

(7) Property Taxes § 14--Subjects of Taxation--Real Property--Improvements--Valuing Land and Fixtures as 
Single Appraisal Unit.--By focusing on the value of property if exposed for sale in the open market in a fair and trans
parent transaction, the definition of full cash value (Rev. & Tax. Code, § 110) contemplates that appraisal of real prop
erty will reflect the economic reality ofhow a particular type of property is actually bought and sold. For property 
whose fixtures are typically sold separately in the open market, fixtures are properly treated as a separate appraisal unit, 
and fixture depreciation may be independently recognized. But when land and fixtures are typically sold as a single unit, 
they are properly treated as a single appraisal unit, even if fixture depreciation is offset by land appreciation or other
wise reduced by valuing land and fixtures together. The actual market value of [*404] improvements is often de
pendent upon the location and cannot accurately be determined by separating improvements from the underlying land. 
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To account for fixture depreciation separately when land and fixtures are actually bought and sold as a single unit would 
allow the owner to claim a reduction in real property value that is economically fictitious, resulting in a tax windfall. 

(8) Taxation § 2--VaIidity of Taxation Legislation--Constitutional Restriction Inapplicable to Agency Rules.--By 
its terms, Cal. Const., art. XIII A, § 3, subd. (a), applies only to a change in state statute which results in any taxpayer 
paying a higher tax. It does not apply to an agency's decision to modifY an administrative rule in response to substantial 
evidence that such modification is reasonably necessary to faithfully implement an existing statute. 

(9) Taxation § 2--Validity of Taxation Legislation--Constitutional Restriction Inapplicable to Agency Rules.--The 
California State Board of Equalization is charged with administering and enforcing the state's property tax laws and has 
no taxing power. Cal. Const., art. XIII A, § 3, subd. (a), does not prevent the board from exercising its statutorily dele
gated authority to promote uniform assessment practices by revising its own rules. The board has no power to determine 
tax rates or to extend the scope of a tax to items previously untaxed. The board's power pursuant to Gov. Code, § 15606, 
is limited to prescribing methods of assessing property and related matters in order to implement the tax statutes; these 
are well-recognized administrative functions. 

(10) Administrative Law § 17--Administrative Actions--Legislation or Rule Making--Administrative Procedure 
Act--Goals and Notice.--California's Administrative Procedure Act (APA) (Gov. Code, § 11346 et seq.) is intended to 
advance meaningful public participation in the adoption ofadministrative regulations by state agencies and create an 
administrative record assuring effective judicial review. In order to carry out these dual objectives, the AP A (I) estab
lishes basic minimum procedural requirements for the adoption, amendment or repeal of administrative regulations 
(Gov. Code, § 11346), which give interested parties an opportunity to present statements and arguments at the time and 
place specified in the notice and calls upon the agency to consider all relevant matter presented to it, and (2) provides 
that any interested person may obtain a judicial declaration as to the validity of any regulation by bringing an action for 
declaratory relief in the superior court. The APA was born out of the Legislature's perception there existed too many 
regulations imposing greater than necessary burdens on the state and particularly upon small businesses. To effectuate 
these [*405] goals, the APA provides that every agency subject to the APA that proposes to adopt, amend, or repeal a 
regulation is required to submit a notice of the proposed action to the Office of Administrative Law for review, and to 
make the notice available to the public upon request (Gov. Code, §§ 11346.2,11346.5, subd. (a). 

(11) Administrative Law § 8--Powers and Functions of Administrative Agencies--Necessity for Compliance witb 
Law--Substantial Compliance.--Substantial compliance, as the phrase is used in the decisions, means actual compli
ance in respect to the substance essential to every reasonable objective of the statute. Where there is compliance as to all 
matters of substance technical deviations are not to be given the stature of noncompliance with the Administrative Pro
cedures Act (Gov. Code, § 11346 et seq.). Substance prevails over form. 

(12) Administrative Law § 20--Administrative Actions--Legislation or Rule Making--Practice and Proce
dure--Notice--Initial Determination of Economic Impact.--Mere speCUlative belief is not sufficient to support an 
agency declaration of its initial determination about economic impact. Rather, the agency must provide in the record any 
facts, evidence, documents, testimony, or other evidence upon which it relies for its initial determination (Gov. Code, §§ 
11346.5, subd. (a)(8), 11347.3, subd. (b)(4). An agency specifically must assess the potential adverse economic impact 
on California business and individuals of a proposed regulation (Gov. Code, § 11346.3) and declare in the notice of 
proposed action any initial determination that the action will not have a significant statewide adverse economic impact 
directly affecting business (§ 11346.5, subd. (a)(8). These provisions plainly call for an evaluation based on facts. At 
the same time, a regulation is not necessarily invalid, even if it has a significant adverse economic impact on business. 
Section 11346.3 only requires that agencies assess the potential for adverse economic impact on California business 
enterprises and individuals, avoiding the imposition of unnecessary or unreasonable regulations or reporting, record
keeping, or compliance requirements (§ 11346. 3, subd. (a). Thus, regulations may have negative economic impacts if 
necessary or reasonable under the circumstances. 

(13) Administrative Law § 20--Administrative Actions--Legislation or Rule Making--Practice and Proce
dure--Notice--Initial Determination of Economic Impact.--The reference to a determination in Gov. Code, § 
11346.5, subd. (a)(8), states merely that if an agency makes an initial determination that the action will not have a sig
nificant, statewide adverse economic impact directly affecting business, it shall make a declaration to that effect in the 
notice of proposed action. The qualifYing [*406] adjective "initial" indicates the agency's determination need not be 
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conclusive, and the qualifying adjective "significant" indicates that the agency need not assess or declare all adverse 
economic impact anticipated. The agency's obligation in its initial determination is to make an initial showing that there 
was some factual basis for its decision. 

(14) Administrative Law § 20--Administrative Actions--Legislation or Rule Making--Practice and Proce
dure--Notice--Initial Determination of Economic Impact.--The requirement of an initial economic impact assessment 
is intended to ensure that such information is provided early in the rule making process and then refined based on public 
comment and further consideration in the later stages. Specifically, an economic impact assessment of a proposed regu
lation has three phases. First, the agency makes an initial, provisional determination of whether the proposed rule will 
have a significant adverse economic impact on businesses. Second, during the public comment period, affected parties 
may comment on the agency's initial determination and supply additional information relevant to the issue. Third, when 
the agency issues its final decision and statement of reasons, it must respond to the public comments and either change 
its proposal in response to the comments or explain why it has not. 

(15) Administrative Law § 20--Administrative Actions--Legislation or Rule Making--Practice and Proce
dure--Notice--Initial Determination of Economic Impact.--An agency's initial determination of economic impact 
need not exhaustively examine the subject or involve extensive data collection. The agency is required only to make an 
initial showing that there was some factual basis for its determination. Moreover, inferences and projections that are the 
product of logic and reason may provide a valid basis for an initial determination of economic impact. And a regulation 
will not be invalidated simply because of disagreement over the strict accuracy of cost estimates on which the agency 
relied to support its initial determination. 

(16) Administrative Law § 20--Administrative Actions--Legislation or Rule Making--Practice and Proce
dure--Notice--Initial Determination of Economic Impact--Analysis Inadequate.--The Court of Appeal, in affirming 
the trial court's decision holding invalid a rule of the California State Board of Equalization that pertained to the valua
tion of petroleum refinery property, stated that the board's analysis failed to provide an economic impact based on data 
concerning fixture depreciation on assessed values and thus left a reader without an understanding of what the taxes on 
a representative refinery would have been under the formerly applicable Cal. Code Regs., tit. 18, § 461, subd (e), and 
what [*407] the taxes would be under the new rule, Cal. Code Regs., tit. 18, § 474, subd. (d)(2). The lower courts did 
not err in invalidating the rule. 

rCal. Forms ofPleading and Practice (2013) ch. 472A, Agency Rulemaking Procedures, § 472A.12; 9 Witkin, Cal. 
Procedure (5th ed. 2008) Appeal, § 344.] 

(17) Administrative Law § 20--Administrative Actions--Legislation or Rule Making--Practice and Proce
dure--Notice--Initial Determination of Economic Impact.--Even if an agency's initial determination of economic 
impact is not in conflict with substantial evidence in the record (Gov. Code, § 11350, subd (b)(2), the agency is inde
pendently obligated--regardless of what an affected party has submitted during the comment period--to provide in the 
record facts, evidence, documents, testimony, or other evidence upon which the agency relies to support its initial de
termination (Gov. Code, § 11346.5, subd. (a)(8). Although this requirement does not impose a heavy burden on the 
agency, it cannot be deemed satisfied by an opaque calculation unsupported by any facts or other evidence explaining 
its validity as a reasonable estimate. Although affected parties often may be well positioned to elucidate the economic 
impact of a proposed regulation, California's Administrative Procedures Act (AP A) (Gov. Code, § 11346 et seq.) does 
not shift the analytical task entirely onto affected parties. Instead, the statutes require the agency to meet an initial, non
conclusive, non exhaustive evidentiary burden (Gov. Code, §§ 11346.2, subd (b)(6)(A); 11346.5, subd (a)(8). A court 
cannot read out of the APA this modest requirement of rationality and transparency. 

COUNSEL: Kamala D. Harris, Attorney General, David S. Chaney, Chief Assistant Attorney General, Alicia Fowler, 
Acting Chief Assistant Attorney General, Paul D. Gifford, Assistant Attorney General, Felix E. Leatherwood, W. Dean 
Freeman and Brian D. Wesley, Deputy Attorneys General, for Defendant and Appellant. 

John F. Krattli, County Counsel (Los Angeles) and Albert Ramseyer, Principal Deputy County Counsel, for Los Ange
les County Office of the Assessor as Amicus Curiae on behalf of Defendant and Appellant. 
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[*408] Sharon L. Anderson, County Counsel (Contra Costa), Rebecca Hooley, Deputy County Counsel; Greenan, 
Peffer, Sallander & Lally, Kevin D. Lally, John P. Makin and Robin L. Thornton for Contra Costa County as Amicus 
Curiae on behalf of Defendant and Appellant. 

Cahill Davis & O'Neall, C. Stephen Davis, Cris K. O'Neall and Andrew W. Bodeau for Plaintiff and Respondent. 

JUDGES: Opinion by Uu, J., with Cantil-Sakauye, C. J., Werdegar, Mallano, McDonald, and McKinster, JJ., concur
ring. Concurring and dissenting opinion by Kennard, J. 

OPINION BY: Uu 

OPINION 

[** 191] [***705] LIU, J.--This case presents the issue ofhow petroleum refinery property should be valued for 
purposes of taxation. In 1979, in response to the passage of Proposition 13 and related constitutional and statutory en
actments, the state Board of Equalization (Board) enacted a rule for assessing the value of most industrial property. (See 
Cal. Code Regs., tit. 18, § 461.) Under that rule, the value of fixtures, including [***706] machinery and equipment, 
was assessed separately from the value of land and improvements. Petroleum refinery property was assessed in this 
manner. The separate valuation of fixtures was advantageous to industrial property owners because it allowed them to 
maximize the tax savings attributable to the depreciation of fixtures. 

In 2007, the Board enacted rule 474 (Cal. Code Regs., tit. 18, § 474; hereafter Rule 474) in light of evidence that 
petroleum refinery property--land, improvements, and fixtures--was generally sold as a unit. Rule 474 provides that the 
value of such property, unlike most industrial property, must be assessed as a unit. The Western States Petroleum Asso
ciation (WSPA) sued to invalidate the regulation. WSPA contends that Rule 474 is inconsistent with Proposition l3 and 
related statutory enactments, and is therefore an unlawful exercise of the Board's rulemaking authority. WSPA also 
contends that the rule is procedurally invalid because the Board failed to assess the economic impact of the regulation as 
required by the Administrative Procedure Act (APA) (Gov. Code, § 11346 et seq.). 

The trial court and the Court of Appeal held Rule 474 invalid on both grounds. We conclude that the Court of Ap
peal erred in finding Rule 474 to be substantively invalid. As explained below, Rule 474 is consistent with applicable 
constitutional and statutory provisions, and it is also consistent with the long-standing valuation principle that the proper 
appraisal unit is the collection of assets that persons in the marketplace normally buy and sell as a single unit. Thus, the 
adoption of Rule 474 did not exceed the Board's rulemaking authority. At the same time, however, we hold that the 
Board failed to provide an adequate assessment of the rule's economic impact as required by the AP A. Under the APA, 
the Board was required to make a [*409] reasoned estimate of all cost impacts of the rule on affected parties. This 
the Board did not do. Accordingly, we affrrm the judgment of the Court of Appeal on the ground that Rule 474 is pro
cedurally deficient under the AP A. 

We note that"[0 ]rdinarily, when an appellate court concludes that affirmance of the judgment is proper on certain 
grounds it will rest its decision on those grounds and not consider alternative grounds which may be available. [Cita
tions.] [,n However, appellate courts depart from this general rule in cases where the determination is of great im
portance to the parties and may serve to avoid future litigation [citations], or where the issue presented is of continuing 
public interest and is likely to recur. [Citation.])" (Filipino Accountants' Assn. v. State Bd ofAccountancy (J 984) 155 
Cal. App. 3d 1023,1029-1030 [204 Cal. Rptr. 913J; see County ofMarin v. Superior Court (1960) 53 Cal.2d 633,640 
[2 Cal. Rptr. 758, 349 P.2d 526J; 9 Witkin, Cal. Procedure (5th ed. 2008) Appeal, § 344, pp. 394-395.) Here, although 
the rule's procedural deficiency is a sufficient basis for affirming the Court of Appeal's judgment, our consideration of 
the substantive [**192] ground for invalidating the rule is warranted. The issue presents a question oflaw, it has been 
thoroughly briefed, and it is a matter of considerable importance to the parties and to the public. 

l. 

(1) Article XIlI, section I ofthe California Constitution declares that "[a]ll property is taxable and shall be assessed 
at the same percentage offair market value." (Cal. Const., art. XIIl, § I, subd. (a).) Proposition l3, an initiative measure 
enacted in June 1978, added article XIII A to the California Constitution [***707] and changed the taxation of real 
property by replacing "the fair market valuation standard with that of acquisition value." (Roy E. Hanson, Jr. Mfg. v. 
County ofLos Angeles (1980) 27 Cal. 3d 870,873 [167 Cal. Rptr. 828, 616 P.2d 810].) Article XllJ A, section 2 pro
vides that all real property, except for property acquired prior to 1975, shall be assessed and taxed at its value on the 
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date of acquisition, subject to a 2 percent maximum annual inflationary increase. (Amador Valley Joint Union High Sch. 
Dist. v. State Bd. o/Equalization (1978) 22 Cal. 3d 208,235 {l49 Cal. Rptr. 239, 583 P.2d /281].) This is sometimes 
referred to as the indexed or adjusted base year value. (See Bd. of Equalization, Assessors' Handbook, Section 501, 
Basic Appraisal (2002 rev.) appen. A, Assessment Pre- and Post-Proposition 13, p. 137.) 

Proposition 13 did not address how real property should be assessed and taxed when its market value declines in
stead of appreciates. To address this issue, California voters passed Proposition 8 in November 1978. Proposition 8 
amended article XIII A so that it now reads: "The full cash value base may [*410] reflect from year to year the infla
tionary rate not to exceed 2 percent for any given year or reduction as shown in the consumer price index or comparable 
data for the area under taxing jurisdiction, or may be reduced to reflect substantial damage, destruction, or other factors 
causing a decline in value." (Cal. Const., art. XlI1 A, § 2, subd. (b).) In other words, when the value of real property 
declines to a level below its adjusted base year value under Proposition 13, the value of the property is determined ac
cording to its actual fair market value. 

The Legislature formed a task force to study the implementation of the new real property tax system mandated by 
Proposition 13 and Proposition 8. In January 1979, the task force submitted a report and recommendations to the As
sembly Committee on Revenue and Taxation, officially titled Report of the Task Force on Property Tax Administration 
(hereafter Task Force Report). (See Pacific Southwest Realty Co. v. County o/Los Angeles (1991) 1 Cal.4th 155, 161 [2 
Cal. Rptr. 2d 536, 820 P.2d 1046}.) The Task Force Report has been recognized as a statement of legislative intent for 
purposes of interpreting the statutes enacted to implement Proposition 13 and Proposition 8. (See, e.g., Auerbach v. As
sessment Appeals Bd. No.1 (2006) 39 Cal. 4th 153,161 [45 Cal. Rptr. 3d 774,137 P.3d 951].) 

The report recommended that "the assessed value of real property be the lesser of the Prop. 13 base value com
pounded annually by 2% or full cash value. These changes will be measured by that appraisal unit which is commonly 
bought and sold in the market, or which is normally valued separately." (Task Force Rep., supra, at p. 29.) Revenue and 
Taxation Code section 51 was subsequently amended to incorporate the task force recommendations. (All further statu
tory references are to the Revenue and Taxation Code unless otherwise specified.) Section 51, subdivision (a) (hereafter 
section 51 (a)) provides that "the taxable value of real property shall '" be the lesser of: [~] (I) Its base year value, com
pounded annually since the base year by an inflation factor ... " not to exceed 2 percent per year, or "(2) Its full cash 
value, as defined in Section 110, as of the lien date, taking into account reductions in value due to damage, destruction, 
depreciation, obsolescence, removal of property, or other factors causing a decline in value." Section 110, subdivision 
(a) defmes the term "full cash value," synonymously with the term "fair market value," as "the amount of cash or its 
equivalent that property would bring if exposed for sale in the open market under conditions in which neither [***708] 
buyer nor seller could take advantage of the exigencies of the other, and both the [**193] buyer and the seller have 
knowledge of all of the uses and purposes to which the property is adapted and for which it is capable of being used, 
and of the enforceable restrictions upon those uses and purposes." 

Most significantly for this case, the term "real property" under section 51, subdivision (d) (hereafter section 51 (d)) 
is defined as "that appraisal unit that [*411] persons in the marketplace commonly buy and sell as a unit, or that is 
normally valued separately." This definition echoes almost verbatim the definition recommended by the Task Force 
Report. The statute does not further define "appraisal unit," but the term is defined by regulation as "a collection of as
sets that functions together, and that persons in the marketplace commonly buy and sell as a single unit or that is nor
mally valued in the marketplace separately from other property ...." (Cal. Code Regs., tit. 18, § 324.) 

In the wake of Proposition 13 and Proposition 8, and shortly before the enactment of section 51, the Board promul
gated and then amended rule 461, a regulation applicable to most real property used for manufacturing. (Cal. Code 
Regs., tit. 18, § 461 (Rule 461).) Rule 461, subdivision (e) (hereafter Rule 461(e)) provides: "Declines in value will be 
determined by comparing the current lien date full value of the appraisal unit to the indexed base year full value of the 
same unit for the current lien date. Land and improvements constitute an appraisal unit except when measuring declines 
in value caused by disaster, in which case land shall constitute a separate unit. For purposes of this subdivision, fixtures 
and other machinery and equipment classified as improvements constitute a separate appraisal unit." 

At the same time that it adopted Rule 461(e)'s classification of fixtures as "a separate appraisal unit," the Board 
adopted two exceptions to this rule for certain types of industrial property where land and fixtures were valued as a sin
gle unit in the marketplace: Rule 468, which applies to oil and gas properties, and Rule 469, which applies to mining 
properties. (See Cal. Code Regs., tit. 18, §§ 468, subd. (c)(6) (Rule 468),469, subd. (e)(2)(C) (Rule 469).) Rule 473, 
adopted in 1995, similarly treats land and fixtures on geothermal properties as a single appraisal unit. (Cal. Code Regs., 
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tit. 18, § 473(e)(4)(C') (Rule 473).) Petroleum refinery property was covered by Rule 461(e) until the Board's adoption 
of Rule 474. 

In September 2006, the Board voted three to two to adopt Rule 474 to address "the valuation of the real property, 
personal property, and fixtures used for the refining of petroleum." (Rule 474, subd (a).) Subdivision (b)(1) ofRule 474 
states that" [t]he unique nature of property used for the refining of petroleum requires the application of specialized ap
praisal techniques designed to satisfY the requirements of article X1Il, section I, and article XIIl A, section 2, ofthe Cal
ifornia Constitution. To this end, petroleum refineries and other real and personal property associated therewith shall be 
valued pursuant to the principles and procedures set forth in this section." Rule 474, subdivision (c)(2) states that" 
'[a]ppraisal unit' consists of the real and personal property that persons in the marketplace commonly buy and sell as a 
unit." Most pertinent here, subdivision (d) states that "[flor the purposes of [*412] this section: [~] (1) Declines in 
value of petroleum refining properties will be determined by comparing the current lien date full value of the appraisal 
unit [(i.e., its value in an open market transaction)] to the indexed base year full value of the same unit [(i.e., its Proposi
tion 13 value)]. [***709] [~] (2) The land, improvements, andfixtures and other machinery and equipment classified 
as improvements for a petroleum refining property are rebuttably presumed to constitute a single appraisal unit ... . [~] 
(3) In rebutting this presumption, the assessor may consider evidence that: [~] (A) The land and improvements including 
fixtures and other machinery and equipment classified as improvements are not under common ownership or control 
and do not typically transfer in the marketplace as one economic unit; or, [~] (B) When the fixtures and other machinery 
and equipment classified as improvements are not functionally and physically integrated with the realty and do not op
erate together as one economic unit." (Italics added.) 

The difference between treating fixtures as a separate appraisal unit (Rule 461 (e)) and [** 194] treating fixtures 
and land together as a single appraisal unit (Rule 474) may be illustrated by a hypothetical drawn from a Board staff 
report. (For brevity, we will use the term "land" to refer to land and "non-fixture" improvements considered together 
unless otherwise indicated.) Suppose that following the purchase ofa petroleum refinery property, the assessed value in 
"Year 1" of the land is $ 2 million and the assessed value of the fixtures is $ 1 million. Now suppose the land appreci
ates at $ 100,000 per year while the fixtures, when appraised separately, depreciate at $ 100,000 per year. Under Rule 
461(e), the treatment of fixtures as a separate appraisal unit means that the assessed value of the fixtures will decline by 
$ 100,000 each year, while the land, though appreciating at $ 100,000 per year, will yield an assessed value that in
creases by only 2 percent each year, the maximum increase allowed by Proposition 13. The results are shown in the 
following table: 

IAssessed value I 
Year Land Fixtures Total 
1 $ 2,000,000 $ 1,000,000 $3,000,000 
2 $ 2,040,000 $ 900,000 $ 2,940,000 
3 $ 2,080,800 $ 800,000 $ 2,880,800 
4 $ 2,122,416 $ 700,000 $ 2,822,416 
5 $ 2,164,864 $ 600,000 $ 2,164,864 
6 $ 2,208,162 $ 500,000 $ 2,208,162 

By contrast, ifland and fixtures were treated as a single appraisal unit under Rule 474, the total assessed value of 
petroleum refinery property beyond Year 1 would be greater than the values shown above. When such property is treat
ed as a single unit, fixture depreciation ($ 100,000 per year) may be offset by the full amount ofland appreciation ($ 
100,000 per year), resulting in a total assessed value of $ 3 million each year. The total assessed [*413] value may be 
even greater than $ 3 million beyond Year 1 (though no greater than a 2 percent annual increase) to the extent that fix
ture values decline by less than $ 100,000 per year when petroleum refinery fixtures are bought and sold in the open 
market as a single unit with the underlying land. Thus, owners of petroleum refinery property pay higher property taxes 
under Rule 474 than under Rule 461(e). 

Before adopting Rule 474, the Board held a hearing at which several public officials testified in favor of the rule. 
Typical was the testimony of Rick Auerbach, the Los Angeles County Assessor, who stated that in his experience "re_ 
fineries in California ... are bought and sold as a unit. ... I am not aware of one that has not been sold as a unit. If we 
have a case where there is the potential for a refinery to be dismantled and sold--where the fixtures are sold separately, 
the proposed rule is a rebuttable presumption and we would take that into account. And we would value the fixtures 
separately. " 

The Board concluded in its final statement of reasons before adopting the rule that "sufficient evidence in the rule
making record exists to determine that proposed Rule 474 [***710] is necessary to obtain assessments more accu
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rately reflecting how petroleum refinery properties would actually trade in the marketplace .... At the June 27, 2006 
Property Tax Committee meeting, Thomas Parker, Deputy County Counsel, Sacramento County; Rick Auerbach, Los 
Angeles County Assessor and President of the California Assessor's Association; Lance Howser, Chief Assessor, Sola
no County; and Robert Quon, Director of Major Appraisals for the Los Angeles County Assessor's office, all testified 
that refineries are in fact bought, sold, and valued as a single unit. In the same meeting, Mr. Auerbach testified that re
fineries are different from other heavily-fixtured manufacturing industries such as breweries, canneries, and amusement 
parks and toy manufacturing. Refineries are unique in that up to 80 percent of their values are contained in the fixtures 
and because the land and fixtures are so integrated, it is difficult to physically separate the fixtures from the land. Fur
ther, the land and fixtures are also so economically integrated that a buyer normally would not, in a fair market transac
tion, purchase the land separately from the fixtures or the fixtures separately from the land. elf] Since petroleum refiner
ies are bOUght and sold as a unit consisting of land and fixtures, to value the fixtures separate and apart from the land 
may result in assessed values either below or above fair market value in violation of Propositions 8 and 13." 

[**195] Petroleum industry counsel submitted evidence to the Board, mostly in the form of for-sale advertise
ments and newspaper articles, showing that refinery fixtures are sometimes dismantled and sold separately. 

In November 2007, the Office of Administrative Law approved the regulation, and it became effective in December 
2007. In December 2008, WSPA [*414] filed a complaint challenging Rule 474's validity, alleging four causes of 
action and seeking a declaration that (I) the Board violated the APA because Rule 474 is inconsistent with California 
Constitution, article XIII A and section 51(d), and not necessary to implement such law; (2) Rule 474 violates article 
XIlI A's cap on year-to-year increases in assessed value of real property; (3) Rule 474 violates article XIII A's require
ment of a two-thirds vote of the Legislature for raising real property taxes; and (4) Rule 474 violates petroleum refiners' 
constitutional right to equal protection and uniformity of laws. 

In October 2009, the Board and WSPA filed cross-motions for summary judgment. WSPA argued that Rule 474 vi
olates section 51 (d) and California Constitution, article XIII A, and that the Board failed to provide an adequate state
ment of economic impact as required by the AP A. The trial court granted WSPA's summary judgment motion on both 
grounds, and the Court of Appeal affrrmed on both grounds. We granted review. 

II. 

(2) We first address the standard of review. Government Code section 15606, subdivision (c) authorizes the Board 
to "[p ]rescribe rules and regulations to govern local boards of equalization when equalizing, and assessors when as
sessing ...." Further, the Board is empowered to "[p]repare and issue instructions to assessors designed to promote uni
formity throughout the state and its local taxing jurisdictions in the assessment of property for the purposes oftaxation." 
(Jd., subd. (e).) Such rules "shall include, but are not limited to, rules, regulations, instructions, and forms relating to 
classifications of kinds of property and evaluation procedures." (id., subd. (f).) As these provisions indicate, the orderly 
functioning of our property tax system depends on administrative [***711] regulations to implement general statuto
ry directives. The precise content of such regulations is neither mandated nor prohibited by statute and may depend on 
the application of statutory principles to particular factual situations. Rule 474 is one such regulation arising from the 
Board's exercise of its quasi-legislative power to issue generally applicable and legally enforceable regulations pursuant 
to statutory authorization. (See American Coatings Assn. v. South Coast Air Quality Management Dist. (2012) 54 
Cal. 4th 446,460 [142 Cal. Rptr. 3d 581,278 P.3d 838J (American Coatings).) 

As discussed below, the Board in promulgating Rule 474 was required not only to interpret the relevant statute but 
also to evaluate whether the evidence presented to it was sufficient to warrant a special rule governing petroleum refin
ery property. The latter task involves the exercise of the Board's discretion. Justice Kennard contends that Rule 474 was 
an interpretive and [*415] not a quasi-legislative regulation, citing Carmona v. Division ofIndustrial Safety (1975) 
13 Ca1.3d 303,309-310 [J 18 Cal. Rptr. 473,530 P.2d 161J (Carmona). (See conc. & dis. opn. of Kennard, J.,post, at 
p. 437.) But Carmona is distinguishable because the agency there "viewed the question before it as a matter involving 
the interpretation and application ofan existing regulation" and therefore was not making "a quasi-legislative judgment 
declining to promulgate a new regulation." (Carmona, at p. 310.) In issuing Rule 474, the Board has clearly promulgat
ed a new regulation applying to a specific class of property and, in so doing, has made a quasi-legislative judgment 
based on its evaluation of the evidence as well as its understanding of the statute. 

As our precedent has stated, "quasi-legislative rules ... represent[] an authentic form of substantive lawmaking: 
Within its jurisdiction, the agency has been delegated the Legislature's lawmaking power. [Citations.] Because agencies 
granted such substantive rulemaking power are truly 'making law,' their quasi-legislative rules have the [** 196] dig
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nity of statutes. When a court assesses the validity of such rules, the scope of its review is narrow. If satisfied that the 
rule in question lay within the lawmaking authority delegated by the Legislature, and that it is reasonably necessary to 
implement the purpose of the statute, judicial review is at an end." (Yamaha Corp. ofAmerica v. State Bd ofEqualiza
tion (1998) 19 Cal.4th 1,10-11 [78 Cal. Rptr. 2d 1,960 P.2d 1031J (Yamaha); see Gov. Code, § 11342.2 [implement
ing regulations adopted pursuant to statutory authorization must be "consistent and not in conflict with the statute and 
reasonably necessary to effectuate the purpose of the statute. "].) When a regulation is challenged on the ground that it is 
not "reasonably necessary to effectuate the purpose of the statute," our inquiry is confined to whether the rule is arbi
trary, capricious, or without rational basis (Yamaha, supra, 19 Cal.4th at p. 11 & fn. 4) and whether substantial evi
dence supports the agency's determination that the rule is reasonably necessary (Gov. Code, § 11350, subd (b)(I). 

At the same time, when an implementing regulation is challenged on the ground that it is "in conflict with the stat
ute" (Gov. Code, § 11342.2) or does not "lay within the lawmaking authority delegated by the Legislature" (Yamaha, 
supra, 19 Cal.4th at p. 10), the issue of statutory construction is a question oflaw on which a court exercises independ
entjudgment. (See American Coatings, supra, 54 Cal. 4th at p. 460.) [***712] In determining whether an agency has 
incorrectly interpreted the statute it purports to implement, a court gives weight to the agency's construction. (See id at 
p. 461 ["How much weight ... is 'situational,' and greater weight may be appropriate when an agency has a ' "compara
tive interpretive advantage over the courts," , as when' "the legal text to be interpreted is technical, obscure, complex, 
[*416] open-ended, or entwined with issues offact, policy, and discretion.'" [Citation.]"].) "Nevertheless, the proper 
interpretation of a statute is ultimately the court's responsibility." (Jd at p. 462.) 

Ill. 

Although WSPA contends that Rule 474 is arbitrary and unsupported by substantial evidence, its principal argu
ment is that Rule 474 violates various statutory and constitutional provisions. Notably, WSP A does not challenge Rule 
474 on the ground that its factual premise--that petroleum refinery land and fixtures are usually sold together--is some
how infirm. During the public comment process, petroleum industry representatives submitted materials showing that 
refinery fixtures are, on occasion, sold separately from the land. Consistent with these materials, Rule 474 expressly 
acknowledges the possibility that refinery land and fixtures are not invariably sold as a unit: subdivision (d)(2) estab
lishes a rebuttable presumption that refinery land and fixtures constitute a single appraisal unit, and subdivision (d)(3) 
describes the types of evidence that may rebut the presumption. Moreover, WSP A does not contend that it is burden
some to rebut the presumption in situations where refinery land and fixtures are not sold, controlled, or operated as a 
single unit. WSPA's position is that even if refinery land and fixtures are generally sold as a single unit, the Board is 
statutorily and constitutionally prohibited from appraising such land and fixtures as a single unit. We apply independent 
judgment in resolving the issues of statutory and constitutional interpretation before us. 

A. 

(3) As noted, the constitutional mandate governing our real property tax system before Proposition 13 was that such 
property "shall be assessed at the same percentage offair market value." (Cal. Const., art. XJJ1, former § 1.) After the 
passage of Proposition 13 and Proposition 8, the California Constitution now provides: "The full cash value base may 
reflect from year to year the inflationary rate not to exceed 2 percent for any given year or reduction as shown in the 
consumer price index or comparable data for the area under taxing jurisdiction, or may be reduced to reflect substantial 
damage, destruction, or [**197] other factors causing a decline in value." (Cal. Const., art. X111 A, § 2, subd (b).) So, 
while there is a cap on the assessed value of property when its fair market value has appreciated, the assessed value of 
property remains its fair market value when that value has fallen. (See State Bd ofEqualization v. Board ofSupervisors 
(1980) 105 Cal. App. 3d 813, 822-823, 817 [164 Cal. Rptr. 739J [Board rule enacted after Prop. 13 but before Prop. 8 
disallowing" 'actual market value depreciation' " is inconsistent with art. XIJ1, § 1].) Rule 474's market-based approach 
to determining the proper appraisal unit [*417] for petroleum refinery property ensures that reductions in property 
values are measured according to fair market value. Thus, Rule 474 appears consistent with articles XIII and XIII A. 

(4) Rule 474 is also consistent with section 51(d). As noted, section 51 (d) [***713] states: "For purposes of this 
section, 'real property' means that appraisal unit that persons in the marketplace commonly buy and sell as a unit, or that 
is normally valued separately." By its terms, the statute provides two alternative methods of determining the appraisal 
unit that constitutes taxable real property: it is either (1) a unit "that persons in the marketplace commonly buy and sell 
as a unit" or (2) a unit "that is normally valued separately." Rule 474 applies the first method to petroleum refinery 
property. 
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The Court of Appeal rejected this straightforward reading of section 51(d). Relying on legislative history, it opined 
that "the Legislature, in enacting the section, did not intend to approve the use of two, alternative and disjunctive defini
tions of appraisal units of real property at the sole discretion of [the Board]. Instead, the Legislature was acknowledging 
that the then-existing valuation formulas contemplated valuing land and improvements as an appraisal unit, and valuing 
fixtures as a separate appraisal unit to allow for depreciation, and it intended that these valuation formulas would carry 
forward under Prop. 13 and Prop. 8, particularly in the absence of evidence of any change in circumstances justifying a 
change in valuation formulas. Giving such a meaning to section 51(d) makes sense when its historical context is re
membered. In its effort to implement Prop. 13 and Prop. 8 in accord with the voters' intent, the Legislature reasonably 
concluded that it was important that the valuation formulas existing before the voters spoke would remain the same un
der the new tax system established by the voters. In short, the voters' conception of 'real property' as it was defined and 
valued would remain the same under the new real property tax system as it was under the prior real property tax system 
in order to assure that the restrictions imposed on real property taxes would actually result in realized restrictions on real 
property taxes. The Legislature well reasoned that, if the manner in which real property was understood and valued did 
not remain constant in the transition from the prior real property tax system to the new real property tax system, then the 
voters' intended goal of restricting real property taxes might prove elusive. [The Board's] interpretation ofsection 51 (d) 
essentially discards the statute's intent to fix in place the pre-Prop. 13 and Prop. 8 valuation formulas for real property. 
Instead, [the Board] would interpret section 51 (d) to allow for the adoption of new valuation formulas by which the 
framework governing real property could be manipulated to avoid the restrictions on real property taxes imposed by the 
voters when they approved Prop. 13 and Prop. 8." [*418] 

There is no dispute that section 51 (d)'s definition of a taxable "appraisal unit" was intended to promote continuity in 
valuation practices before and after the passage of Proposition 13 and Proposition 8. The Task Force Report, which 
recommended the two alternative concepts of an appraisal unit codified in section 51(d), explained that "the purpose of 
Prop. 13 was to place a cap on the value of property in anyone year, while Prop. 8 sought to allow values to rise and fall 
to any point below this cap, should actual market values so dictate. [,] The purpose of the 'appraisal unit' concept is to 
ensure that these increases or declines in value be measured in the same manner as such property was appraised prior 
to Prop. 13." (Task Force Rep., supra, at p. 31, italics added.) 

What is disputed is how real property was appraised prior to Proposition 13. WSPA [**198] and the Court of 
Appeal contend that in the case of industrial property, land and fixtures have historically been appraised separately and 
that section 51 (d)'s "normally valued separately" language was [* * *714] intended to codify this practice. According 
to the Court of Appeal, "assessors for many years leading up to the late 1970's assessed the value ofland and improve
ments as one appraisal unit, and assessed the value of fixtures as a separate appraisal unit in order to account for depre
ciation. And, it appears from the appellate record that while the owner of a manufacturing or industrial property may 
have received a single real property tax bill each year, the bill would have been the reflection of an assessed value for 
land and improvements, and an assessed value for fixtures. The total assessed value of the real property would then be 
computed by adding the two distinct appraisal units, with the ad valorem real property tax then imposed on the total 
assessed value. As a result of the practice of applying these separate appraisal units valuation formulas, the value of the 
fixture-related appraisal unit of an industrial or manufacturing property would, in the absence of the addition of new 
fixtures, decline each year to reflect depreciation. This means that the amount of real property taxes attributable to fix
tures would also decline." 

(5) The Court of Appeal, however, appears to have confused assessment with valuation. Constitutional and statuto
ry provisions have long required land and improvements to be assessed separately, with improvements in this context 
including fixtures. (Cal. Const., art. X1l1, § 13; §§ 105, 602, 607.) This principle was explained in Mahoney v. City of 
San Diego (1926) 198 Cal. 388 [245 P. 189J (Mahoney), where an assessor arbitrarily valued improvements separately 
from land and thereby systematically undervalued the improvements, apparently to encourage development. This court 
recognized that in order to comply with constitutional and statutory requirements that "improved and unimproved real 
estate shall have a uniform basis of valuation, it was essential that the valuations to be placed upon land and upon the 
improvements thereon, whether in the form of buildings or crops or trees, should be separately set forth in the making of 
assessments thereon." (Id. at [*419] p. 399.) But we made clear that the constitutional and statutory provisions re
quiring separate assessments "do not refer to the valuations to be placed upon these two classes of taxable property, but 
merely to the fact that the valuations thereof fixed by the assessor in conformity with the other provisions of the consti
tution and statutes relating to the basis of the assessment of property values shall be separately stated by him in his as
sessment-books." (Ibid., italics added.) We thus rejected the assessor's interpretation of the relevant constitutional and 
statutory provisions to mean that he was required to appraise improvements as if they were "physical[ly] separat[ed] 
from the real estate upon which [they] stood." (Ibid) 
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Thus, the fact that separate assessments for land and fixtures appear on a property tax bill is not evidence of sepa
rate appraisal of those components of real property. The requirement of separate assessments was never intended to 
supplant the market-based approach to determining the proper appraisal unit, and this distinction has long been recog
nized in practice. (See Bd. of Equalization, Assessors Handbook, Appraisal of Urban Real Estate (2d ed. 1958) Ap
praisal Process, p. 5 (1958 Assessors Handbook) ["Valuation of improved property as a unit does not conflict with pro
visions of State law requiring values of land and improvements to be separately entered on the assessment roll. The le
gal provisions do not require the separate appraisal of land and improvements but merely that the valuations of each 
shall be separately stated on the assessment roll."]; Bd. of Equalization, Assessors' Handbook, General Appraisal Man
ual (1966) Economics [***715] of Value, p. 16 (1966 Assessors' Handbook) ["For purposes of assessment, the law 
requires a separate assessment of land, improvements, and personal property. But statutes do not require separate ap
praisals of these different classes of property."]; Bd. of Equalization, Assessors' Handbook, General Appraisal Manual 
(1975) Market Value Concept, p. 13 (1975 Assessors' Handbook) [same].) 

As the Task Force Report indicates, the Legislature enacted section 51 (d) on the understanding that real property 
values may [** 199] "rise and fall ... [to] any point below [the Proposition 13] cap, should actual market values so dic
tate." (Task Force Rep., supra, at p. 31.) Rule 474 furthers the long-standing mandate to appraise real property accord
ing to "actual market values," and the evidence in the record shows that Rule 474's market-based approach to determin
ing the proper appraisal unit was in fact the traditional method for making such determinations before Proposition 13. 
The 1966 Assessors' Handbook makes this clear: ''It is obvious that market value necessarily involves a unit as well as a 
price. Consequently, no discussion of market value is complete unless there is some analysis of the unit to be valued. It 
seems to be clear that, since the objective is market value, the proper unit to be valued is a unit that is dealt in by the 
market, i.e., one that people buy and [*420] sell. Any fraction of this unit involves artificiality." (1966 Assessors' 
Handbook, supra, at pp. 15-16.) The 1975 Assessors' Handbook similarly states: "Since the appraisal objective is to 
estimate market value, the proper unit to be valued is the unit that people in the market buy and sell." (1975 Assessors' 
Handbook, supra, at p. 12.) If"[t ]he unit typically dealt in by the market is the combination of land and building," then 
"the combination is the logical appraisal unit from an economic point of view." (Ibid; see 1958 Assessors Handbook, 
supra, at p. 5 ["It is well recognized that the sum of the value estimates of fractional parts of a property is not necessari
ly equal to the value ofthe whole, and that values ofland and improvements are not independent of each other. It fol
lows, therefore, that improved realty must be valued as a unit."].) Thus, Rule 474 is fully consistent with the Legisla
ture's objective "to ensure that ... declines in value [are] measured in the same manner as such property was appraised 
prior to Prop. 13." (Task Force Rep., supra, at p. 31.) Before and after Proposition 13, actual market value has guided 
the appraisal of real property in the declining value context. 

WSPA notes that Rule 461(e), promulgated just before the enactment of section 51(d), "has expressly segregated 
land and fixtures for decline-in-value purposes since 1979" and contends that "the Board has historically interpreted 
[section 51 (d)'s] 'normally valued separately' language as coditying Rule 461 (e)." But contemporaneous with its adop
tion of Rule 461 (e), the Board also adopted Rule 468 (oil and gas properties) and Rule 469 (mining properties), which 
treat land and fixtures as a single appraisal unit based on marketplace realities. Further, in 1995, the Board adopted Rule 
473, which similarly treats land and fixtures on geothermal properties as a single appraisal unit. Thus, the Board has 
not interpreted section 51 (d) to codity a rule that fixtures must always be treated as a separate appraisal unit in the de
clining value context or that the treatment of land and fixtures as a single unit is limited only to the exceptions that ex
isted when section 51(d) was enacted. 

WSP A cites no other evidence that section 51 (d) was intended to codity Rule 461 (e), and we are aware of none. It 
is true that section 51 (d)'s alternative conceptions of "appraisal unit"--what "persons in [** *716] the marketplace 
commonly buy and sell as a unit" and what "is normally valued separately"--indicate that the Board has leeway to define 
an appraisal unit by reference to customary appraisal practices when, for example, there is little market information 
about how a particular type of property is bought or sold. But there is no indication that the Legislature intended the 
Board to be forever bound by the conception of "appraisal unit" it formulated in 1979, even when the Board later has 
substantial evidence that separate appraisal of land and fixtures does not reflect how a particular type ofproperty is 
traded in the marketplace. To the extent that Rule 461(e) informs the meaning ofsection 51(d), it was undisputed during 
this rule making that Rule 461 (e) itself, [*421] consistent with historic appraisal practices, reflected a marketplace 
judgment that land and fixtures for industrial property are typically bought and sold separately, and therefore should be 
appraised separately. In adopting a different method for appraising petroleum refinery property on the ground that such 
property is typically bought and sold as a single unit, the Board followed, rather than departed from, the marketplace 
approach underlying Rule 461 (e) as well as Rules 468,469, and 473. Although WSPA [**200] contends that petro
leum refinery property more closely resembles properties covered by Rule 461 (e) than properties covered by Rules 468, 
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469, or 473, there is substantial evidence in the record that land and fixtures on petroleum refinery property are uniquely 
integrated, that fixtures represent an unusually high proportion of the value of such property, and that petroleum refinery 
land and fixtures are usually sold as a single unit. (See ante, at p. 413.) 

Rule 474 thus represents no change in the method ofdetermining the appropriate appraisal unit. In adopting this 
exception to Rule 461 (e) for petroleum refinery property, the Board sought to align the concept of "appraisal unit" with 
the settled rule that when real property declines in value, it should be appraised according to its actual market value. 
There is no evidence that section 51 (d) was intended to freeze or codify the treatment of industrial fixtures as a separate 
appraisal unit. Rule 474 comports with section 51(d), which defines taxable "real property" in one of its formulations as 
"that appraisal unit that persons in the marketplace commonly buy and sell as a unit." 

Finally, WSPA contends there are other types of industrial property that are similarly integrated with the land and 
have a comparably high proportion of property value derived from fixtures. To prevail against this argument, the Board 
need only establish that Rule 474 is not arbitrary, capricious, or without a rational basis. (See Yamaha, supra, 19 Cal. 4th 
at pp. 10-11.) Under this standard, the Board need not extend the rule to all other comparab Ie types of industrial prop
erty or show that petroleum refinery property is entirely unique. (See U.S. Cellular Corp. v. F.CC (D.C Or. 2001) 349 
U.s. App.D.C 1 [254 F.3d 78, 86] [Regulatory "agencies need not address all problems 'in one fell swoop.' [Citations.] 
.. , 'Reform may take place one step at a time, addressing itself to the phase of the problem which seems most acute to 
the [regulatory] mind.' "].) It is enough that the Board has reached a rational conclusion, based on substantial evidence, 
that petroleum refinery property is sufficiently different from most industrial property to warrant appraisal of land and 
fixtures as a single unit. (See ante, atpp. 412-413.) 

B. 

Apart from its contention that Rule 474 is inconsistent with section 51(d), WSPA [***717] argues that Rule 474 
has the effect of taxing unrealized increases in [*422] land value in violation of Proposition 13: "Proposition 13 al
lows the reassessment of land, in whole or in part, under only three circumstances: a change in ownership, new con
struction, and a capped inflation adjustment. Rule 474, however, allows unrealized increases in land and improvements 
value, not assessable under Prop. 13, to offset actual declines in fixture value resulting from depreciation even if none of 
the three exceptions occur. In so doing, Rule 474 violates a central tenet of Prop. 13 ... by allowing land value in excess 
of the base-year value cap on land to be assessed." 

(6) This argument fails, however, because Proposition 13 does not specifically cap the taxable value of land or im
provements per se. Jnstead, Proposition 13 caps growth in "the appraised value of real property" (Cal. Const., art. Xlll 
A, § 2, subd (a), italics added), which in this context encompasses land, improvements, and fixtures (§§ 104, 105). To 
say that Rule 474 violates Proposition 13 by allowing taxation of unrealized land value above the Proposition 13 cap is 
to assume that land, by itself, must be treated as a separate appraisal unit for purposes of real property taxation. But, as 
explained above, no constitutional or statutory provision precludes the Board from treating land and fixtures as a single 
appraisal unit when substantial evidence indicates that a particular type of property is bought and sold as a single unit in 
the marketplace. 

Further, WSPA contends that Rule 474 violates the Legislature's mandate, enacted pursuant to Proposition 13, that 
the "full cash value" of real property "tak[ e] into account reductions in value due to ... depreciation .. , ." (§ 51 (a)(2).) 
According to WSP A, because the fair market vaJue ofpetroleum refinery property considered as a single unit masks the 
value of fixture depreciation considered [**201] by itself, Rule 474's treatment ofland and fixtures as a single ap
praisal unit violates the requirement to account for depreciation in determining full cash value. 

(7) However, Rule 474 does "tak[e] into account reductions in value due to ... depreciation" in determining the "full 
cash value" of petroleum refinery property. (§ 51(a)(2).) Section 51 (a)(2) refers to "full cash value, as defined in Section 
110," and section 110 defines "full cash value" (and, synonymously, "full market value") to mean, with exceptions not 
relevant here, "the amount of cash or its equivalent that property would bring if exposed for sale in the open market 
under conditions in which neither buyer nor seller could take advantage of the exigencies of the other, and both the 
buyer and the seller have knowledge of all of the uses and purposes to which the property is adapted and for which it is 
capable of being used, and of the enforceable restrictions upon those uses and purposes." By focusing on the value of 
property "if exposed for sale in the open market" in a fair and transparent transaction, the definition of "full cash value" 
contemplates that [*423] appraisal of real property will reflect the economic reality of how a particular type of prop
erty is actually bought and sold. 
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For property whose fixtures are typically sold separately in the open market, fixtures are properly treated as a sepa
rate appraisal unit, and fixture depreciation may be independently recognized. But when land and fixtures are typically 
sold as a single unit, they are properly treated as a single appraisal unit, even if fixture depreciation is offset by land 
appreciation or otherwise reduced by valuing land and fixtures together. Indeed, consistent with the emphasis on mar
ketplace realities in the Assessors' Handbooks cited earlier (see ante, at pp. 419-420), [***718] we recognized in 
Mahoney that "in common knowledge and experience," the actual market value of improvements is often "dependent 
upon the location" and cannot accurately be determined by separating improvements from the underlying land. (Ma
honey, supra, 198 Cal. at pp. 401-402.) To account for fixture depreciation separately when land and fixtures are actu
ally bought and sold as a single unit would allow the owner to claim a reduction in real property value that is economi
cally fictitious, resulting in a tax windfall. Neither California Constitution, article XIII A nor section 51 nor traditional 
appraisal practices require the unit of appraisal to be defined in a manner that maximizes the depreciation of fixtures in 
contravention of economic reality. To the contrary, the law and consistent practice have long required appraisal of real 
property in the declining value context to reflect its "full cash value"--that is, the value "property would bring if exposed 
for sale in the open market." (§§ 51 (a)(2) , 110.) Rule 474 is consistent with this principle. 

c. 
WSPA also contends that Rule 474 violates the constitutional prohibition on tax increases without a two-thirds vote 

of each house of the Legislature. California Constitution, article XIlJ A, section 3, subdivision (a) (hereafter article Xll1 
A, section 3(a)) provides: "Any change in state statute which results in any taxpayer paying a higher tax must be im
posed by an act passed by not less than two-thirds of all members elected to each of the two houses of the Legislature, 
except that no new ad valorem taxes on real property, or sales or transaction taxes on the sales of real property may be 
imposed." WSP A argues that because the adoption of Rule 474 results in a higher tax bill for at least some petroleum 
refinery owners, it violates the two-thirds voting requirement. 

(8) By its terms, article XllJ A, section 3(a) applies only to a "change in state statute which results in any taxpayer 
paying a higher tax." (Italics added.) It does not apply to an agency's decision to modifY an administrative rule in re
sponse to substantial evidence that such modification is reasonably [*424] necessary to faithfully implement an ex
isting statute. The Court of Appeal's decision in River Garden Retirement Home v. Franchise Tax Bd. (2010) 186 
Cal.App.4th 922 [J 13 Cal. Rptr. 3d 62] is instructive. There, the taxpayer argued that the Franchise Tax Board enacted 
a tax increase within the meaning of article XlJl A, section 3(a) when it adopted a [**202] policy of disallowing cer
tain dividend deductions so as to conform to statutory and case law. Rejecting this argument, the court said: "Section 3 
... by its terms and according to the overall aim of the initiative applies only to revenue increasing enactments. The FTB 
is charged with administering and enforcing our franchise and income tax laws. It does not have taxing powers .... It did 
not 'enact' anything within the meaning of article XllJ A, section 3." (186 Cal.App.4th at pp. 949-950.) 

(9) The Board here is similarly charged with administering and enforcing the state's property tax laws and has no 
taxing power. Article XIll A, section 3(a) does not prevent the Board from exercising its statutorily delegated authority 
to promote uniform assessment practices by revising its own rules regarding appraisal units to more closely reflect the 
actual market value of real property. The Board has no power to determine tax rates or to extend the scope of a tax to 
items previously untaxed. (Cf. AB Cellular LA, LLC v. City ofLos Angeles (2007) 150 Cal.App.4th 747, 760-761 [59 
Cal. Rptr. 3d 295] [***719] [extension of cell phone tax to usage previously untaxed is a tax increase requiring voter 
approval].) The Board's power pursuant to Government Code section 15606 is limited to prescribing methods of as
sessing property and related matters in order to implement the tax statutes; these are well-recognized administrative 
functions. (See Hahn v. State Bd. ofEqualization (1999) 73 Cal.App.4th 985,997 [87 Cal. Rptr. 2d 282].) In sum, the 
Board's modification of its own post-Proposition 13 rules to more accurately appraise a class of property is not a tax 
increase resulting from a "change in state statute" under article XJlJ A, section 3(a). 

IV. 

In addition to challenging Rule 474's substantive validity, WSPA contends that the adoption of the rule was proce
durally deficient because the Board failed to adequately assess the economic impact of the regulation as required by the 
APA. In addressing this issue, we begin with a brief review of the APA. 

A. 

(10) "The AP A is intended to advance 'meaningful public participation in the adoption of administrative regulations 
by state agencies' and create 'an administrative record assuring effective judicial review.' [Citation.] In order [*425] 
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to carry out these dual objectives, the AP A (I) establishes 'basic minimum procedural requirements for the adoption, 
amendment or repeal of administrative regulations' (Gov. Code. § 11346) which give 'interested parties an opportunity 
to present statements and arguments at the time and place specified in the notice and calls upon the agency to consider 
all relevant matter presented to it,' and (2) 'provides that any interested person may obtain a judicial declaration as to the 
validity of any regulation by bringing an action for declaratory relief in the superior court.' [Citation.] The APA was 
born out of the Legislature's perception there existed too many regulations imposing greater than necessary burdens on 
the state and particularly upon small businesses." (Voss v. Superior Court (1996) 46 Cal.App.4th 900. 908-909 [54 Cal. 
Rptr. 2d 225).) 

To effectuate these goals, the APA provides that every agency subject to the APA that proposes to adopt, amend, or 
repeal a regulation is required to submit a notice of the proposed action to the Office of Administrative Law for review, 
and to make the notice available to the public upon request. (Gov. Code. §§ 11346.2,11346.5. subd (a).) The notice 
must contain "[a] copy of the express terms of the proposed regulation" as well as "[a]n initial statement of reasons for 
proposing the adoption, amendment, or repeal of a regulation." (ld, § 11346.2, subds. (a), (b) .) This initial statement of 
reasons must include "[a] statement of the specific purpose of each adoption, amendment, or repeal" and "[a] description 
of reasonable alternatives to the regulation and the agency's reasons for rejecting those alternatives." (ld, § 11346.2. 
subd (b)(1), (5)(A).) The initial statement of reasons also must include "[f]acts, evidence, documents, testimony, or 
other evidence on which the agency relies to support an initial determination that the action will not have a significant 
adverse economic impact on business." (Jd, § 11346.2. subd (b)(6)(A).) [**203] We examine the economic impact 
assessment requirement in detail below. 

The notice of proposed action is followed by a public comment period. Under Government Code section 11346.8, 
the agency may hold a public hearing at which "both oral and written statements, arguments, or contentions, shall be 
permitted.... If a public hearing is not scheduled, [***720] the state agency shall ... afford any interested [*426] 
person or his or her duly authorized representative, the opportunity to present statements, arguments or contentions in 
writing." Government Code section 11346.5, subdivision (a) (1 5) provides that the notice of proposed action must spec
ify "[t]he date by which comments submitted in writing must be received to present statements, arguments, or conten
tions in writing relating to the proposed action in order for them to be considered by the state agency before it adopts, 
amends, or repeals a regulation." "In addition, a public hearing shall be held if, no later than 15 days prior to the close of 
the written comment period, an interested person or his or her duly authorized representative submits in writing to the 
state agency, a request to hold a public hearing." (Gov. Code. § 11346.8. subd (a).) 

After the public comment period, if the agency decides to enact the regulation, it must prepare a "final statement of 
reasons" for adopting the proposed rule, which must include "[a]n update of the information contained in the initial 
statement of reasons." (Gov. Code. § 11346.9. subd (a)(l).) "If the update identifies any data or any technical, theoreti
calor empirical study, report, or similar document on which the agency is relying in proposing the adoption, amend
ment, or repeal of a regulation that was not identified in the initial statement of reasons, or which was otherwise not 
identified or made available for public review prior to the close of the public comment period," then the agency must 
make such document available to those participating in the public comment period at least 15 days before adoption of 
the proposed rule, and the agency must permit and respond to comments regarding that document, pursuant to Govern
ment Code section 11347.1. (Gov. Code. § 11346.9. subd (a)(1) .) The fmal statement ofreasons must also include "[a] 
summary of each objection or recommendation made regarding the specific adoption, amendment, or repeal proposed, 
together with an explanation of how the proposed action has been changed to accommodate each objection or recom
mendation, or the reasons for making no change." (Gov. Code. § 11346.9. subd (a)(3).) 

(11) Once the regulation is adopted, "[a]ny interested person may obtain a judicial declaration as to [its] validity ... 
by bringing an action for declaratory relief in the superior court .. . ." (Gov. Code. § 11350. subd (a).) "Failure to com
ply with every procedural facet of the APA, however, does not automatically invalidate a regulation. A court may de
clare the regulation invalid only for '" 'substantial failure' to comply with the act. (Gov. Code. § 11350. subd. (a).) , " 
'Substantial compliance, as the phrase is used in the decisions, means actual compliance in respect to the substance es
sential to every reasonable objective of the statute.' ... Where there is compliance as to all matters of substance technical 
deviations are not to be given the stature of noncompliance . .. . Substance prevails over form." , " (Pulaski v. Occupa
tional Safety & Health Stds. Ed. (1999) 75 Cal.App.4th 1315. 1328 [90 Cal. Rptr. 2d 54J, italics omitted.) 

B. 

We tum now to consider whether the Board's economic impact assessment in this case was sufficient to comply 
with the AP A. Several statutory provisions address an agency's obligation to assess the economic impact of a new regu
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lation. As noted, an agency's initial statement of reasons for [*427] proposing a regulation must include "[f]acts, evi
dence, documents, testimony, or other evidence on which the agency relies to support an initial determination that the 
action will not have a significant [***721] adverse economic impact on business." (Gov. Code, § 11346.2, subd. 
(b) (6) (A).) In addition, Government Code section 11346.5, subdivision (a)(8) provides: "If a state agency, in adopting, 
amending, or repealing any administrative regulation, makes an initial determination that the action will not have a sig
nificant, [**204] statewide adverse economic impact directly affecting business, including the ability of California 
businesses to compete with businesses in other states, it shall make a declaration to that effect in the notice of proposed 
action. In making this declaration, the agency shall provide in the record facts, evidence, documents, testimony, or other 
evidence upon which the agency relies to support its initial determination. [~] An agency's initial determination and 
declaration that a proposed adoption, amendment, or repeal of a regulation may have or will not have a significant, ad
verse impact on businesses, including the ability of California businesses to compete with businesses in other states, 
shall not be grounds for the office to refuse to publish the notice of proposed action." A regulation may be declared in
valid if "[t]he agency declaration pursuant to paragraph (8) ofsubdivision (a) ofSection 11346.5 is in conflict with sub
stantial evidence in the record." (Jd., § 11350, subd. (b)(2).) 

Further, Government Code section 11346.5, subdivision (a)(9) provides that the notice of proposed action shall in
clude "[a] description ofall cost impacts, known to the agency at the time the notice of proposed action is submitted to 
the office, that a representative private person or business would necessarily incur in reasonable compliance with the 
proposed action. [~] Ifno cost impacts are known to the agency, it shall state the following: [~] 'The agency is not aware 
of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance 
with the proposed action.' " Government Code section 11346.5, subdivision (c) states: "This section shall not be con
strued in any manner that results in the invalidation of a regulation because of the alleged inadequacy of the notice con
tent or the summary or cost estimates, or the alleged inadequacy or inaccuracy of the housing cost estimates, if there has 
been substantial compliance with those requirements." 

The obligation of agencies to assess the economic impacts of their proposed regulations is also addressed in Gov
ernment Code, section 11346.3. "State agencies proposing to adopt, amend, or repeal any administrative regulation shall 
assess the potential for adverse economic impact on California business enterprises and individuals, avoiding the impo
sition of unnecessary or umeasonable regulations or reporting, recordkeeping, or compliance requirements." (Gov. 
Code, § 11346.3, subd. (a).) Furthermore, "[t]he proposed adoption, amendment, or repeal of a regulation shall be based 
on [*428] adequate information concerning the need for, and consequences of, proposed governmental action." (Jd, § 
11346.3, subd (a)(l).) 

(12) The Court of Appeal in California Assn. ofMedical Products Suppliers V. Maxwell-Jolly (2011) 199 
Cal.App.4th 286 [131 Cal. Rptr.3d 692] (Maxwell-Jolly) extensively discussed the economic impact assessment required 
by the AP A. There, the court rejected the state agency's argument that in its initial determination of economic impact, it 
is obliged only to "consider" the proposal's impact and may rely solely on its "beliefs." (199 Cal.App.4th at p. 305.) 
"[M]ere speculative belief is not sufficient to support an agency declaration of its initial determination about economic 
impact ...." (1d. at pp. 305-306.) Rather, "the agency must provide in the record [***722] any' "facts, evidence, doc
uments, testimony, or other evidence" , upon which it relies ... for its initial determination. (See Gov. Code, §§ 11346.5, 
subd. (a)(8), 11347.3, subd (b)(4).) .... An agency specifically must 'assess' the potential adverse economic impact on 
California business and individuals of a proposed regulation (Gov. Code, § 11346.3) and declare in the notice of pro
posed action any 'initial determination that the action will not have a significant, statewide adverse economic impact 
directly affecting business.' (Gov. Code, § 11346.5, subd (a)(8).) These provisions plainly call for an evaluation based 
on facts." (Maxwell-Jolly, at p. 306.) 

At the same time, Maxwell-Jolly emphasized that "a regulation is not necessarily invalid, even ifit has a significant 
adverse economic impact on business. Government Code section 11346.3 only requires that 'agencies ... assess the po
tential for adverse economic impact on California business enterprises and individuals, avoiding the imposition ofun
necessary or unreasonable [**205] regulations or reporting, recordkeeping, or compliance requirements.' (Gov. 
Code, § 11346.3, subd (a), italics added.) Thus, regulations may have negative economic impacts if necessary or rea
sonable under the circumstances." (Maxwell-Jolly, supra, 199 Cal.App.4th at p. 306.) 

(13) Maxwell-Jolly further explained that "the reference to a 'determination' in Government Code section 11346.5, 
subdivision (a)(8) states merely that if an agency makes an 'initial determination that the action will not have a signifi
cant, statewide adverse economic impact directly affecting business ... it shall make a declaration to that effect in the 
notice of proposed action.' (Gov. Code, § 11346.5, subd (a)(8), italics added.) The qualifYing adjective 'initial' indicates 
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the agency's determination need not be conclusive, and the qualifYing adjective 'significant' indicates that the agency 
need not assess or declare all adverse economic impact anticipated." (Maxwell-Jolly, supra, 199 Cal.App.4th at p. 307.) 

"Given these factors," the Maxwell-Jolly court said, "we conclude the Department's obligation in its initial deter
mination was to make an initial [*429] showing that there was some factual basis for the Department's decision. We 
review the Department's initial determination to determine that the Department has substantially complied with its obli
gations, and whether it is supported by some substantial evidence." (Maxwell-Jolly, supra, 199 Cal.App.4th at p. 307.) 

(14) We agree with the Maxwell-Jolly court's understanding of what the requirement of an initial economic impact 
assessment entails. The requirement is intended to ensure that such information is provided early in the rulemaking 
process and then refined based on public comment and further consideration in the later stages. Specifically, an eco
nomic impact assessment of a proposed regulation has three phases. First, the agency makes an initial, provisional de
termination of whether the proposed rule will have a significant adverse economic impact on businesses. Second, during 
the public comment period, affected parties may comment on the agency's initial determination and supply additional 
information relevant to the issue. Third, when the agency issues its final decision and statement of reasons, it must re
spond to the public comments and either change its proposal in response to the comments or explain why it has not. 

(15) We also agree with Maxwell-Jolly and with the Board that an agency's initial determination of economic im
pact [***723] need not exhaustively examine the subject or involve extensive data collection. The agency is required 
only to "make an initial showing that there was some factual basis for [its] decision." (Maxwell-Jolly, supra, 199 
Cal.App.4th at p. 307.) Moreover, inferences and projections that are " 'the product of logic and reason' " may provide a 
valid basis for an initial determination of economic impact. (Id. at p. 308.) And a regulation will not be invalidated 
simply because of disagreement over the strict accuracy of cost estimates on which the agency relied to support its ini
tial determination. (See Gov. Code, § 11346.5, subd. (c) [regulation may not be invalidated "if there has been substantial 
compliance with [initial notice] requirements"].) 

Even under this deferential standard, however, we agree with WSPA and the courts below that the Board's initial 
determination that Rule 474 would not have a significant adverse impact on businesses did not substantially comply 
with the APA. The Board relied on a 2006 document titled "Revenue Estimate" concerning proposed Rule 474. Ac
cording to the document, which was prepared by Board staff, WSPA reported that there are 20 major refineries located 
in California, with five in Los Angeles County and four in Contra Costa County. (Bd. of Equalization, Revenue Esti
mate, Issue No. 6-001 (June 7,2006) p. 2.) County data indicated that the total assessment in these two counties was 
over $ 14 billion, with about 80 percent of that value enrolled as fixtures. Projecting figures statewide, the Board staff 
estimated that there was [*430] $ 32 billion of refinery property, of which $ 25 billion consisted of fixtures and $ 7 
billion in land and nonfixture improvements. To "conservatively estimate[]" the incremental amount of taxable 
[**206] assessed value resulting from the proposed rule, the Board staff multiplied the $ 7 billion in land value by a 2 
percent appreciation factor to conclude that Rule 474 would yield "at least $ 140 million" in additional assessed value. 
(Id. at p. 3.) The Board staff then multiplied $ 140 million by the 1 percent tax on real property permitted under article 
XlII A to arrive at $ 1.4 million as the annual estimated revenue effect ofRule 474, while acknowledging that "[t]he 
actual revenue effect could be considerably higher or lower depending on the number of properties [affected] and the 
actual amount of offsetting values." (Ibid.) Based on these calculations, the Board concluded that Rule 474 "will not 
have a significant adverse economic impact on businesses." 

(16) The trial court observed that even after extended oral argument, it was "utterly unable to understand why this 
calculation is correct as a measure of increased taxes from treating refineries as a single assessment unit for decline in 
value purposes. Even as a theoretical matter, surely there should be some quantification of the effect of depreciation of 
fixtures on assessed value." The Court of Appeal similarly stated that the Board's analysis failed to provide "an eco
nomic impact based on data concerning fixture depreciation on assessed values" and thus "leaves a reader without an 
understanding of what the taxes on a representative refinery would have been under the formerly applicable Rule 
461(e), and what the taxes would be under the new rule Rule 474(d)(2)." 

We agree. Even assuming the Board could reasonably project $ 32 billion as the total value of20 refineries 
statewide based on data showing $ 14 billion as the total value of nine refineries in two counties, the Board's analysis 
offers no explanation why multiplying $ 7 billion in land value by a 2 percent appreciation factor is, empirically or con
ceptually, a valid or reasonable way to estimate the amount of fixture depreciation [***724] that would be offset by 
appraising land and fixtures as a single unit. We cannot discern any theory or facts that would tend to justifY this meth
od of estimation, and even the Board's post hoc efforts to explain the estimate in its briefing and at oral argument offer 
none. Further, as WSPA points out, even if the Board's prediction offuture land appreciation were correct, the Board's 
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calculation failed to consider prior land appreciation and the full tax impact that would occur if land were valued at ac
tual market value rather than adjusted base year value. 

It is true, as the Board points out, that WSP A did not offer its own independent economic assessment during the 
comment period. The record shows that WSPA expressed its view that the cost impact of Rule 474 was [*431] 
"greatly understated" and that the cost would be between $ 5 million and $ 10 million per year--to which the Board re
sponded that WSP A "has not provided data or methodology from which its cost impact estimates can be independently 
derived." The Board contends that because its initial economic impact assessment is not "in conflict with substantial 
evidence in the record" (Gov. Code, § 11350, subd (b)(2)), there is no basis for invalidating the regulation. 

(17) But WSP A's inactivity does not excuse the Board's failure to make a reasoned effort to initially assess the 
economic impact of Rule 474. Even if the Board's initial determination is not "in conflict with substantial evidence in 
the record" (Gov. Code, § 11350, subd (b)(2)), the Board was independently obligated--regardless of what WSP A sub
mitted during the comment period--to "provide in the record facts, evidence, documents, testimony, or other evidence 
upon which the agency relies to support its initial determination." (Gov. Code, § 11346.5, subd (a)(8); see id., § 
11346.2, subd. (b)(6)(A).) Although we do not understand this requirement to impose a heavy burden on the agency, we 
cannot deem it satisfied by an opaque calculation unsupported by any facts or other evidence explaining its validity as a 
reasonable estimate. Were we to hold that an agency's initial determination of economic impact, though unintelligible, 
may be upheld so long as it does not "conflict with substantial evidence in the record," we would effectively authorize 
agencies to merely assert the absence of significant adverse economic impact on businesses, without supporting evi
dence, unless an affected party provided evidence countering the agency's assertion. Although [**207] affected par
ties often may be well positioned to elucidate the economic impact of a proposed regulation, the AP A does not shift the 
analytical task entirely onto affected parties. Instead, the statutes require the agency to meet an initial, nonconclusive, 
nonexhaustive evidentiary burden. (Gov. Code, §§ 11346.2, subd (b)(6)(A), 11346.5, subd (a)(8).) Because we cannot 
read out of the APA this modest requirement of rationality and transparency, we conclude that the Board did not sub
stantially comply with the AP A in its initial determination that Rule 474 would not have a significant adverse economic 
impact on businesses. 

CONCLUSION 

For the reasons above, we hold that Rule 474 is consistent with Proposition 13, Proposition 8, and Revenue and 
Taxation Code section 51. At the same time, we affirm the judgment of the Court of Appeal invalidating Rule 474 be
cause of the Board's failure to make an adequate initial determination of the rule's economic impact as required by the 
APA. 

[*432] Cantil-Sakauye, C. J., Werdegar, J., Mallano, J.: McDonald, J.,+ and McKinster, J.,++ concurred. 

* Presiding Justice of the Court of Appeal, Second Appellate District, Division One, assigned by the Chief 
Justice pursuant to article VI, section 6 ofthe California Constitution. 

+ Associate Justice of the Court of Appeal, Fourth Appellate District, Division One, assigned by the Chief 
Justice pursuant to article VI, section 6 ofthe California Constitution. 

++ Associate Justice of the Court of Appeal, Fourth Appellate District, Division Two, assigned by the Chief 
Justice pursuant to article VI, section 6 ofthe California Constitution. 

CONCUR BY: Kennard (In Part) 

DISSENT BY: Kennard (In Part) 

DISSENT 

[***725] KENNARD, J., Concurring and Dissenting.--I agree with much of the majority opinion. In particular, I 
agree that although the rule at issue here (Cal. Code Regs., tit. 18, § 474; hereafter Rule 474), which was adopted by 
defendant Board of Equalization (Board), does not conflict with any statute or with the state Constitution, it nevertheless 
is invalid because it was not adopted in compliance with California's Administrative Procedure Act (Gov. Code, § 
11340 et seq.; hereafter California AP A). But if the Board complies with the California APA and concludes, after com
pliance, that the rule is warranted, the Board may reissue the same rule. 
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In deciding that Rule 474 does not conflict with any statute or with the state Constitution, the majority characterizes 
the rule as a quasi-legislative regulation, subject to the great judicial deference applicable to such regulations. (Maj. 
opn., ante, at pp. 414-415.) I disagree. I would hold that the rule simply represents the Board's interpretation of the Leg
islature's definition of "real property" in Revenue and Taxation Code section 51, subdivision (d) (section 51 (d)), and 
therefore the rule is an interpretive regulation subject to less judicial deference. Nevertheless, because Rule 474 correct
ly interprets the statute, I agree with the majority that it is substantively valid. 

I 

Plaintiff Western States Petroleum Association sued the Board, arguing, as relevant here, that Rule 474--which re
lates to the taxation of petroleum refinery properties--conflicts with Revenue and Taxation Code section 51. That statute 
describes the method for calculating "the taxable value of real property." (Rev. & Tax. Code, § 51, subd (a).) "'[R]eal 
property' " is "that appraisal unit that persons in the marketplace commonly buy and sell as a unit, or that is normally 
valued separately." (§ 51(d).) Through Rule 474, the Board applies the statutory definition of "real property" to petro
leum refinery property, which is involved here. 

The Board issued Rule 474 under its express rulemaking authority over the assessment of property for purposes of 
taxation. (See Gov. Code, § 15606.) The rule reflects the Board's understanding of how section 51 (d) should be [*433] 
applied, as well as the Board's factual findings concerning the market for petroleum refinery property. Under that rule, 
the value of petroleum refineries, unlike most types of industrial property, must generally be assessed as a single unit 
that includes both land andflXtures. Specifically, [**208] "[t]he land, improvements, and fixtures and other machinery 
and equipment classified as improvements for a petroleum refining property are rebuttably presumed to constitute a 
single appraisal unit .... " (Rule 474.) The Board's rule is significant because of the limits the state Constitution places on 
the assessed value of land. 

[***726] For tax purposes, the state Constitution values land at the "base year value" (generally, the market val
ue when last sold), increased by an inflation factor that may not exceed 2 percent per year. (Cal. Const., art. Xlll A, § 2.) 
Rule 474's bundling of land and fixtures affects property owners because land values tend to appreciate over time but 
fixture values tend to depreciate. For petroleum refinery property, fixtures represent a major portion of the property's 
overall value. If fixtures are taxed together with land as a single unit, then depreciation in the value of the fixtures is 
generally offset by appreciation in the value of the land, and thus for tax purposes the overall value of the property re
mains unchanged. If, however, fixtures are taxed separately from land, then the owner will pay lower taxes on the fix
tures as their values depreciate over time, and those lower fixture taxes will not be offset by higher land taxes because 
ofthe just-described limits imposed by the state Constitution. 

Plaintiff challenges the Board's Rule 474 because assessment of a petroleum refinery's land and fixtures as a single 
unit increases the overall taxes for the owners of such properties. 

The majority concludes, as do I, that Rule 474 does not conflict with section 5J(d). But in reaching that conclusion, 
the majority states that Rule 474 is a quasi-legislative regulation, and therefore entitled to great deference on judicial 
review. (Maj. opn., ante, at pp. 414-415.) By contrast, I construe the Board's rule as an interpretive regulation, subject to 
a lesser degree ofjudicial deference. 

II 

An administrative agency's regulations can be of two types: interpretive and quasi-legislative. As explained below, 
an interpretive regulation defines or clarifies an ambiguous term or phrase in a statute, whereas a quasi-legislative regu
lation is issued under a delegation of legislative power to fill a substantive gap left open in a statute. The measure of 
whether a regulation is quasi-legislative is whether it makes a new legal standard where none [*434] previouslyex
isted. The regulation is interpretive if applicable statutory law creates an enforceable standard irrespective of the regula
tion. 

The differences between the two types of regulations were described in detail by this court 13 years ago: "It is a 
'black letter' proposition that there are two categories of administrative rules and that the distinction between them de
rives from their different sources and ultimately from the constitutional doctrine of the separation of powers. One 
kind--quasi-Iegislative rules--represents an authentic form of substantive lawmaking: Within its jurisdiction, the agency 
has been delegated the Legislature's lawmaking power. ... [~] ... [~] ... Unlike quasi-legislative rules, an agency's inter
pretation does not implicate the exercise of a delegated lawmaking power; instead, it represents the agency's view of the 
statute's legal meaning and effect, questions lying within the constitutional domain of the courts." (Yamaha Corp. of 
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America v. State Bd. ofEqualization (Yamaha) (1998) 19 Cal.4th 1, 10-11 [78 Cal. Rptr. 2d 1, 960 P.2d 1031], italics 
added & citations omitted; see American Mining Congress v. Mine Safety & Health Administration (D. C. Or. 1993) 
302 U.S. App.D.C. 38 [995 F.2d 1106, 1110] (American Mining) ["[T]he dividing line [between interpretive and qua
si-legislative regulations] is the necessity for agency legislative action .... [A] rule supplying that action will be legisla
tive ... , and an interpretation that spells out the scope of an agency's or regulated entity's pre-existing duty ... will be 
interpretive .... "].) 1 

Although A merican Mining, supra, 995 F 2d 1106, construes the federal Administrative Procedure Act (5 
U.s.c. § 551 et seq.), not the California APA, its discussion of the distinction between interpretive and qua
si-legislative regulations has received wide recognition in the field of administrative law. (See, e.g., Breyer et aI., 
Administrative Law and Regulatory Policy (4th ed. 1999) pp. 622-623; Davis & Pierce, Administrative Law 
Treatise (Supp. 2000) pp. 189-190; Mashaw et aI., Administrative Law, The American Public Law System (5th 
ed. 2003) pp. 587-592.) 

[***727] [**209] Yamaha also explained that quasi-legislative regulations are entitled to a high degree of def
erence, and that interpretive regulations are not. "Because agencies granted .,. substantive rulemaking power are truly 
'making law,' their quasi-legislative rules have the dignity of statutes. When a court assesses the validity of such rules, 
the scope ofits review is narrow. If satisfied that the rule in question lay within the lawmaking authority delegated by 
the Legislature, and that it is reasonably necessary to implement the purpose of the statute, judicial review is at an end. 
[~] ... [~] ... Because an interpretation is an agency's legal opinion, .. , rather than the exercise of a delegated legislative 
power to make law, it commands a commensurably lesser degree ofjudicial deference. [Citation.]" (Yamaha, supra, 19 
Cal.4th at pp. 10-11, first & third italics added.) 

[*435] Yamaha went on to say: "[E]ven formal interpretive rules do not command the same weight as qua
si-legislative rules. Because' "the ultimate resolution of ... legal questions rests with the courts" , [citation], judges play 
a greater role when reviewing the persuasive value ofinterpretive rules than they do in determining the validity ofqua
Si-legislative rules." (Yamaha, supra, 19 Cal.4th at p. 13, italics added.) 

This court later reiterated the same point in Sara M. v. Superior Court (2005) 36 Cal.4th 998 [32 Cal. Rptr. 3d 89, 
116 P.3d 550j: "Quasi-legislative rules are those that the agency promulgates as part of the lawmaking power the Leg
islature has delegated to it. Judicial review of these rules is very limited. [Citation.] Rules that interpret a statute receive 
less judicial deference." (Jd. at p. 1012, first & third italics added.) 

In summary, an agency's quasi-legislative regulations involve the discretionary creation of new law under a delega
tion of legislative power; court review is therefore limited to ensuring that the regulation is within the scope of the del
egated power and not arbitrary, capricious, or lacking in a rational basis. (Yamaha, supra, 19 Cal.4th at p. 11.) By con
trast, interpretive regulations explain what existing law means, which is ultimately a task for the courts to perform. Alt
hough courts give "great weight" to the administrative agency's view of the matter, they do not otherwise defer to the 
agency. (Jd. at p. 12.) 

As noted (see conc. & dis. opn. at p. 432, ante), section 51(d), the statute involved here, defines "real property" for 
purposes of taxation as "that appraisal unit that persons in the marketplace commonly buy and sell as a unit, or that is 
normally valued separately." The Board's Rule 474, adopted after the statute's enactment, states that the value of petro
leum refinery property must generally be assessed as a single unit that includes both land and fixtures. The majority 
here asserts that Rule 474 is quasi-legislative because "[t]he [***728] precise content of [the] regulation[] is neither 
mandated nor prohibited ... " by section 51(d). (Maj. opn., ante, at p. 414.) I disagree. In my view, Rule 474 interprets 
section 51 (d), by applying it to a specific type of property. 

Here, it is section 51 (d), not Rule 474, that provides the governing substantive standard. With or without Board 
rules elucidating the application of section 51 (d) to specific types of property, section 51 (d) adequately defines "real 
property" and can be applied to various types of real property, including petroleum refinery properties, on a 
case-by-case basis. In other words, even without a rule on point, the Legislature'S statutory definition of "real property" 
is, by itself, a fully enforceable legal standard. [*436] 

This case is not one in which a statute identifies a complex problem (such as air pollution), sets forth a general goal 
(such as meeting state and federal air quality standards), and then broadly empowers an agency to study the problem 
and to adopt appropriate guidelines for specific industries that [* *210] will achieve the Legislature'S general goal. 
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(See, e.g., Health & Sa! Code, § 40001, subd (a); see American Coatings Assn. v. South Coast Air Quality Manage
ment Dist. (2012) 54 Cal.4th 446, 452-458 [142 Cal. Rptr. 3d 581, 278 P.3d 838].) In such a case, the statutory re
quirement is not self-executing, and the agency's regulation is necessary to establish which specific actions are prohib
ited and which are permitted. Not of that type, however, is section 51 (d)'s definition of "real property" for purposes of 
taxation. Section 51 (d) has no language through which the Legislature empowered the Board to make new law defming 
real property. Rather, section 51 (d)'s definition of real property is fully self-executing and enforceable irrespective of 
the Board's rules interpreting how it should be applied in specific situations. 

The majority bases its conclusion that Rule 474 is quasi-legislative on the express grant of rulemaking authority set 
forth in Government Code section 15606. (Maj. opn., ante, at pp. 414-415.) When the Legislature uses open-ended stat
utory language and expressly delegates to an administrative agency the power to interpret key words in the statute at 
issue, the agency's interpretation of those words is both quasi-legislative and interpretive. (Ramirez v. Yosemite Water 
Co. (1999) 20 Cal.4th 785, 800 [85 Cal. Rptr. 2d 844,978 P.2d 2J (Ramirez); see Yamaha, supra, 19 Cal.4th at pp. 
17-18 (conc. opn. of Mosk, J.).) It is quasi-legislative because the agency acts under an express delegation of lawmaking 
power; it is interpretive because the agency is giving meaning to an open-ended term in the statute. (Ramirez, at p. 800.) 
This court has not resolved what standard of review applies to such hybrid cases. 

But for a regulation to be both quasi-legislative and interpretive, there must be some clear indication that the Legis
lature actually intended and authorized the agency to exercise legislative power in interpreting statutory terms. (See 
Ramirez, supra, 20 Cal. 4th at pp. 799-800.) A mere generic grant of rule making authority, which can be found for 
nearly every California agency (see, e.g., Ed Code, § 33031 [State Bd. of Education]; Pub. Resources Code, § 5003 
[Dept. of Parks and Recreation]; Veh. Code, § 1651 [Dept. of Motor Vehicles]), is not enough to establish that the 
agency acts legislatively whenever it issues an interpretive regulation. Otherwise, virtually every interpretive regulation 
would [***729] be quasi-legislative, and the category of interpretive regulations would cease to have any practical 
meaning. That would be at odds with what this court said in Yamaha, supra, 19 Cal. 4th at pages 10-11, and because of 
the deference owed to quasi-legislative regulations, it would undermine the constitutional role of the courts in interpret
ing statutory law. [*437] 

Hence, in those cases where this court has concluded that the regulation in question has both quasi-legislative and 
interpretive characteristics, a clear indication existed that the Legislature intended the agency to exercise legislative 
power when interpreting the statute that the agency is charged with enforcing. (See Ramirez, supra, 20 Cal.4th at pp. 
799-800; Moore v. California State Bd ofAccountancy (1992) 2 Cal. 4th 999, 1013-1014 [9 Cal. Rptr. 2d 358, 831 P.2d 
798].) That clear indication is lacking here. In such a situation, courts give the agency's interpretation of statutory lan
guage "great weight" but do not otherwise defer. (Yamaha, supra, 19 Cal. 4th at p. 12.) Of course, to the extent an ad
ministrative regulation embodiesjindings offact, courts must give such findings appropriate deference. (Ibid; see Car
mona v. Division ofIndustrial Safety (1975) 13 Cal. 3d 303,314 [118 Cal. Rptr. 473, 530 P.2d 161J (Carmona).) 

This case is similar to Carmona, supra, 13 Cal. 3d 303, a decision of this court. Carmona involved a regulation is
sued by the California Division of Industrial Welfare prohibiting the use of" '[u]nsafe hand tools.' " (Id at p. 307, italics 
omitted.) A group offarmworkers asked the agency to issue what was in effect a supplemental rule declaring the 
"short-handled hoe" to be an unsafe hand tool and banning its use [**211] throughout California. (Ibid.) Instead, the 
agency issued a decision that the short-handled hoe was not an unsafe tool within the meaning of the regulation at issue, 
reasoning that the short-handled hoe was not inherently unsafe. (Id at p. 308.) 

That Carmona involved the interpretation of a regulation, not a statute, is not significant. "The interpretation ofa 
regulation, like the interpretation of a statute, is, of course, a question of law [citations], and ... the ultimate resolution of 
such legal questions rests with the courts." (Carmona, supra, 13 Cal. 3d at p. 310.) What is significant is that Carmona, 
like this case, involved the application of a broad term ("unsafe hand tools") to a specific category (the "short-handled 
hoe"). Carmona concluded that the agency's decision (which permitted the statewide use of short-handled hoes and thus 
was, in effect, a regulation) was interpretive, not quasi-legislative. (Ibid) As such, this court gave "great weight" to the 
agency's interpretation, but the court did not otherwise defer to the agency. (Ibid) Instead, the court concluded that the 
agency had misconstrued the unsafe-hand-tool regulation, and that the proper interpretation of that regulation should 
consider whether a particular tool was unsafe as used, not merely whether it was inherently unsafe. (Jd. at pp. 311-313.) 
Carmona remanded the matter to the agency for a new factual determination based on a correct understanding of the 
law. (Id at p. 314.) 

Like the California Division of Industrial Welfare's application in Carmona of the unsafe-hand-tool regulation 
(Carmona, supra, 13 Ca1.3d at p. 307) to a specific category of hand [***730] tool, the Board's application here of 
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the statutory [*438] definition of "real property" (§ 51 (d)) to a specific category of property is an interpretation of the 
statute. As such, it is entitled to "great weight," but not to any greater judicial deference. (Yamaha, supra, 19 Cal.4th at 
p.12.) 

The question remains whether the Board's construction of section 51 (d) in Rule 474 was correct. In my view it was. 
As noted, section 51 (d) defines "real property" as "that appraisal unit that persons in the marketplace commonly buy and 
sell as a unit, or that is normally valued separately." The Board took evidence and determined, as a factual matter, that 
the land and fixtures of petroleum refinery property are virtually always bought and sold in California as a single unit. 
Giving "great weight" (Yamaha, supra, 19 Cal. 4th at p. 12) to the Board's interpretation of section 51 (d)' I agree with 
the Board that the relevant "marketplace" for purposes of applying section 51 (d) is the California marketplace. In this 
context, the California marketplace makes the most sense, as section 51 (d) governs the taxation of California property. I 
also agree with the Board that the word"commonly" in section 51 (d) does not require a high volume of sales, but rather 
an examination of which type of sale is most typical among the few sales that occur. 

From the Board's interpretations and factual [mdings, it follows that both the land and fixtures of petroleum refin
ery property constitute "real property" under section 51 (d), and that is what the Board's Rule 474 says. The rule states 
that "[t]he land ... and fixtures ... for a petroleum refining property are rebuttably presumed to constitute a single ap
praisal unit ... " (and therefore "real property" under section 51 (d)). (Rule 474.) Because Rule 474 correctly interprets 
section 51 (d), it is substantively valid. 

Nevertheless, I agree with the majority that because the Board did not comply with the California APA in adopting 
Rule 474, the rule is procedurally invalid, and therefore the Court of Appeal's judgment invalidating Rule 474 is correct. 



State of California Board of Equalization 
Legal Department-MIC:83 

Office of the Chief Counsel 
(916) 445-4380 

Fax: (916) 322-0341 

Memorandum 

To: 	 Honorable Jerome E. Horton, Chairman Date: August 28, 2013 
Honorable Michelle Steel, Vice Chair 
Honorable Betty T. Yee, First District 
Senator George Runner, Second District 
Honorable John Chiang, State Controller 

From: 	 Randy M. FerrisJ::;,~"'-~~~-~5~~~~~~~~~ 
Chief Counsel 

Subject: 	Board Meeting, September 10,2013 
Chief Counsel Matters - Item J - Rulemaking 
Request for Authorization to Repeal and Initiate Rulemaking to Readopt Property Tax 
Rule 474, Petroleum Refining Properties 

We request your approval to repeal and initiate the rulemaking process to readopt Property Tax 
Rule l 474, Petroleum Refining Properties (Rule 474).2 These actions are in response to the 
August 5, 2013, California Supreme Court decision in Western States Petroleum Association v. 
Board ofEqualization (August 5, 2013, S200475) Ca1.4th (hereafter WSPA). In that 
case, the Supreme Court held that Rule 474 is substantively valid, but procedurally invalid 
under the Administrative Procedure Act (AP A). 

The Board adopted Rule 474 on September 27,2006,3 to provide that, consistent with 
California Constitution article XIII, section 1,4 article XIII A (which contains Proposition 13 as 
amended by Proposition 8), Revenue and Taxation Code5 section 51, and Rules 461 and 324, 
refinery property consisting of land, improvements and fixtures is rebuttably presumed to be a 
single appraisal unit in determining Proposition 8 declines in value below the Proposition 13 
adjusted base year value for property tax valuation purposes. 

The Supreme Court held that the adoption of Rule 474 did not exceed the Board's rulemaking 
authority because the rule is consistent with applicable constitutional and statutory provisions 
as well as the long-standing valuation principle that the proper appraisal unit is the collection 
of assets that people in the marketplace normally buy and sell as a single unit. Notably, it 
opined that Rule 474 comports with economic reality in determining declines in value when 

I All references to Property Tax Rules or Rules are to sections of title 18 of the California Code of Regulations. 
2 We also note the Los Angeles County Assessor's Office has requested, in a letter dated August 20,2013, that the 
Board initiate rulemaking regarding Rule 474. (The letter is attached.) 
3 The Board readopted Rule 474 on August 14,2007, after amendment to the Initial Statement of Reasons. 
4 This section states that all property is taxable and shall be assessed at the same percentage of fair market value 
unless otherwise provided by the California Constitution or the laws of the United States. 
5 All further statutory references are to the Revenue and Taxation Code unless otherwise indicated. 

Item J1 
09/10/13 



Honorable Board Members - 2 - August 28,2013 

land and fixtures are actually bought and sold as a single unit. Specifically, in the last 
paragraph of part I11.B. of the opinion, the Supreme Court stated: 

... To account for fixture depreciation separately when land and fixtures are 
actually bought and sold as a single unit would allow the owner to claim a 
reduction in real property value that is economically fictitious, resulting in a tax 
windfall. Neither California Constitution article XIII A nor section 51 nor 
traditional appraisal practices require the unit of appraisal to be defined in a 
manner that maximizes the depreciation of fixtures in contravention of economic 
reality. To the contrary, the law and consistent practice have long required 
appraisal of real property in the declining value context to reflect its "full cash 
value" - that is, the value "property would bring if exposed for sale in the open 
market." (§§ 51(a)(2), 110.) Rule 474 is consistent with this principle. 

Nevertheless, the Supreme Court affirmed the Court of Appeal's judgment invalidating Rule 
474 on procedural grounds, finding that the Board failed to provide an adequate assessment of 
the Rule's economic impact during the rulemaking process as required by the APA. In 
particular, the Supreme Court held that Rule 474 is procedurally deficient because the Board 
did not make a reasoned estimate of all cost impacts of the rule on affected parties. 

Therefore, Board Staff requests the Board's authorization to repeal Rule 474 under California 
Code of Regulations, title 1, section (Rule) 100 without the normal notice and public hearing 
process. This change to the California Code of Regulations is specifically authorized by 
Rule 100, subdivision (a)(3) because the change merely deletes a provision that has been held 
invalid in a final judgment entered by a California court of competent jurisdiction. Board Staff 
also requests the Board's authorization to initiate the rulemaking process to readopt Rule 474 
following the notice and public hearing process under the APA. As part of that process, staff 
will reassess the economic impact of Rule 474 on affected businesses in accordance with the 
APA and WSPA. Then, staffwill make a determination in the Notice of Proposed Regulatory 
Action published by the Office of Administrative Law as to whether Rule 474 will or will not 
have a "significant, statewide adverse economic impact on business," and staffwill include the 
factual basis for that determination in the Initial Statement of Reasons, which will be posted on 
the Board's website. Finally, because the Supreme Court held that Rule 474 was substantively 
valid, the text of Rule 474 will remain unchanged, and is attached. 

If you need more information or have any questions, please contact Robert Tucker, Assistant 
Chief Counsel, at (916) 322-0437 or Richard Moon, Tax Counsel IV, at (949) 440-3486. 

STATE BOARD OF EQUALIZATION Approved: 

ia Bridges 
Executive Director 

August 20,2013, Letter from Los Angeles County Assessor's Office 
Text of Rule 474 

RMF:RSM:yg 
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SHARON MOLLER 
CHIEF DEPUTY ASSESSOR 

August 20, 2013 

Chairman Jerome E. Horton 
Fou rth District 
State Board of Equalization 
450 N Street, MIC: 72 
Sacramento, CA 95814 

Dear Chairman Horton: 

Request for Rulemaking, Property Tax Rule 474 

The Los Angeles County Assessor's Office respectfully requests that the Board of Equalization 
initiate rulemaking to address the problem with the economic impact statement for Property 
Tax Rule 474 identified by the California Supreme Court in its opinion in Western States 
Petroleum Assn. v. Board of Equalization 2013 Cal. LEXIS 6646, ("WSPA"). 

The Court affirmed in WSPA, on a very positive note, that the policy enacted in Rule 474 and 
adopted by your Board of requiring the performance of "decline-in-value" appraisals of oil 
refineries on a unit basis was substantively valid. The Court reasoned that the Rule was 
consistent with applicable constitutional and statutory proviSions, and that for valuation 
purposes the proper appraisal unit is the collection of assets that persons in the marketplace 
normally buy and sell as a single unit. 

Unfortunately, the Court also confirmed that Rule 474 was invalid because it found that the 
Rule's economic impact statement required by the pertinent procedural law did not adequately 
estimate all cost impacts on affected parties. 

Assessors with oil refinery properties in their jurisdiction now face a difficult dilemma. The 
Supreme Court affirmed the substantive policy of Rule 474 as satisfying the applicable legal 
principles such as the requirement of full cash value assessments. Assessors, however, are 
required to follow specific provisions of law including your Board's rules, or potentially expose 
their County to potential liability for taxpayer attorneys' fees. (Rev. &Tax. code § 538.) 

"Valuing People and Property" 



RULE 474. PETROLEUM REFINING PROPERTIES. 

fa) The provisions of this rule apply to the valuation of the real property, personal property, and 
fixtures used for the refining of petroleum. 

fb) GENERAL. 

(1) The unique nature of property used for the refining of petroleum requires the application of 
specialized appraisal techniques designed to satisfy the requirements of article XIII. section 1. 
and article XIII A, section 2, of the California Constitution. To this end, petroleum refineries and 
other real and personal property associated therewith shall be valued pursuant to the principles 
and procedures set forth in this section. 

(2) Notwithstanding any other provision in this section, any appropriate valuation method 
described in section 3 of title 18 of this code may be applied in the event of a change in 
ownership in a petroleum refining property. 

(c) DEFINITIONS. For the purposes of this section: 

(1) "Petroleum refining property" means any industrial plant, including real property, personal 
property, and fixtures, used for the refining of petroleum, as identified in Standard Industrial 
Classification (SIC) System Codes 2911 and 2992, or North American Industry Classification 
System (NAICS) Codes 32411 and 324191. 

(2) "Appraisal unit" consists of the real and personal property that persons in the marketplace 
commonly buy and sell as a unit. 

(d) DECLINES IN VALUE. For the purposes of this section: 

(1) Declines in value of petroleum refining properties will be determined by comparing the current 
lien date full value of the appraisal unit to the indexed base year full value of the same unit. 

(2) The land, improvements, and fixtures and other machinery and equipment classified as 
improvements for a petroleum refining property are rebuttably presumed to constitute a single 
appraisal unit, except when measuring declines in value caused by disaster, in which case land 
shall constitute a separate unit. 

(3) In rebutting this presumption, the assessor may consider evidence that: 

(A) The land and improvements including fixtures and other machinery and equipment classified 
as improvements are not under common ownership or control and do not typically transfer in the 
marketplace as one economic unit; or, 

(B) When the fixtures and other machinery and equipment classified as improvements are not 
functionally and physically integrated with the realty and do not operate together as one economic 
unit. 

Authority Cited: Section 15606(c). Government Code 
Reference: Article XIII. Section 1, and Article XIII A, Section 2, California Constitution 
Sections 51 and 110.1. Revenue and Taxation Code 



180 2013 MINUTES OF THE STATE BOARD OF EQUALIZATION 

Tuesday, September 10,2013 

CHIEF COUNSEL MATTERS 

RULEMAKING 

Property Tax Rule 474, Petroleum Refining Properties 

Richard Moon, Tax Counsel, Tax and Fee Programs Division, Legal Department, 
made introductory remarks regarding the request for authorization to repeal and initiate 
rulemaking to readopt Rule 474 in response to a recently published opinion from the California 
Supreme Court 

Speaker: Gina Rodriquez, Vice President of State Tax Policy, California Taxpayers' 
Association 

Robert E. Cooney, Appraiser Specialist, Los Angeles County, provided a written 
comment 

Action: Upon motion of Ms. Yee, seconded by Mr. Horton and unanimously carried, 
Mr. Horton, Ms. Steel, Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board authorized 
staff to repeal and initiate rulemaking to readopt Rule 474, as recommended by staff. 

Property Tax Rules 263, Roll Corrections, 462.020, Change in Ownership 
Tenancies in Common, 462.060, Change in Ownership - Life Estates and Estates 
for Years, 462.160, Change in Ownership - Trusts, 462.180, Change in Ownership 
- Legal Entities, 462.220, Change in Ownership - Interspousal Transfers, and 
462.240, The Following Transfers Do Not Constitute a Change in Ownership 

Bradley Heller, Tax Counsel, Tax and Fee Programs Division, Legal Department, 
made introductory remarks regarding staff's request for authorization to make Rule 100 changes 
to make the rules listed above consistent with recent legislation, and make minor grammatical and 
formatting edits 

Action: Upon motion of Ms. Yee, seconded by Ms. Steel and unanimously carried, 

Mr. Horton, Ms. Steel, Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board authorized 

staff to make Rule 100 changes as recommended by staff. 


ADMINISTRATIVE SESSION 

ADMINISTRATIVE MATTERS, CONSENT 

With respect to the Administrative Matters, Consent Agenda, upon a single 
motion of Ms. Yee, seconded by Mr. Runner and unanimously carried, Mr. Horton, Ms. Steel, 
Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board made the following orders: 
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505 VAN NESS AVENUE, AUDITORIUM 

SAN FRANCISCO, CALIFORNIA 

SEPTEMBER 10, 2013 

---000--

MS. RICHMOND: Next are Chief Counsel 

matters. Item J Rulemaking; Jl Property Tax Rule 

474, Petroleum Refining Properties. 

And I believe we do have a speaker. One of 

the speakers that signed in had to leave, but he did 

leave his written comment. 

MR. HORTON: Welcome, Mr. Moon. I would 

ask that you introduce the issue as the speaker 

comes forward. 

MR. MOON: Good evening. Richard Moon and 

Brad Heller for the Legal Department. 

As a result of a recent Supreme Court 

decision that invalidated Property Tax Rule 474 for 

procedural reasons but upheld its substantive 

validity, staff is requesting your approval to 

repeal and initiate the rulemaking process to 

readopt the rule. 

MR. HORTON: Thank you very much, sir. 

Ms. Rodriquez, Vice -- Vice President of 

the State Policy California Taxpayers Association. 

I was about to call you "President." 

---000--

GINA RODRIQUEZ 

---000--
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MS. RODRIQUEZ: Okay, thank you -- am Ion? 

Thank you, Mr. Chair, Members. 

MR. HORTON: Yes. 

MS. RODRIQUEZ: Gina Rodriquez with 

California Taxpayers Association. 

Board staff should provide an adequate 

assessment of Rule 474's economic impact during the 

rulemaking process; a reasoned estimate of all costs 

resulting from the rule must be included; evidence 

from assessors showing that refineries, including 

fixtures, are sold in the marketplace as a unit must 

be included. 

Cal Tax respectfully requests that the Board 

direct staff to initiate meetings with interested 

parties before the rulemaking process begins. An 

interested parties process will ensure an open, 

transparent process in developing this very 

important economic impact report. 

Let's get it right this time. Let's reduce 

the State's exposure to another lawsuit and let's 

create an honest, accurate report. And that's why 

we request that you initiate the rulemaking process 

for interested parties. 

Thank you. 

MR. HORTON: Thank you very much. 

Discussion? 

Member Mandel? 

MS. MANDEL: Uhm, I'm just looking at, uh, 

Electronically signed by Kathleen Skidgel (601-100-826-6264) 56ca3a9a-beb3-4e 76-aad5-0bOd58522d31 
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what we were handed. This is the written comments 

of the gentleman from L.A. County Assessor who had 

to leave, right? 

MS. RICHMOND: Yes. 

MS. RODRIQUEZ: Yes. Mr. Cooney had to 

catch his plane. 

MS. MANDEL: Right. Urn, and I'm looking at 

his last paragraph. He'd like to offer, on behalf 

of County of L.A., expertise toward crafting an 

economic impact statement to meet the requirements 

for passage of Rule 474. 

I mean, he is urging the Board to, you 

know, redo the rule, but he's offering his expertise 

as well. 

MR. HORTON: I think that's part of the 

interested parties process. 

MS. RODRIQUEZ: As are we. 

MR. RUNNER: That would be part of the 

interested parties process, right? 

MS. MANDEL: I just wanted to note that -

that. 

MR. RUNNER: He's willing to participate. 

MS. MANDEL: He is. 

MS. RODRIQUEZ: As are we. 

MR. HORTON: Okay. Uhm, that seems to be 

the-

Member Yee. 

MS. YEE: I don't have any objection. I 

Electronically signed by Kathleen Skidgel (601-100-826-6264) 56ca3a9a-beb3-4e76-aad5-0bOd58522d31 
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guess I'm just trying to, um -- is the interested 

parties process the best venue? I mean, we've 

always welcomed them. But I'm just thinking in 

terms of, you know, for data and economic analysis 

it's not ever been the most successful venue for 

those types of things to happen. 

MS. MANDEL: Well, here -- here's -- oh, 

I'm sorry. 

Here -- here's what my -- I mean the 

interested parties process wasn't -- I mean that's 

like a term that we use. 

MS. YEE: Mm-hmm. 

MS. MANDEL: But-

MR. HORTON: It's actually the rulemaking 

process. 

MS. MANDEL: It's -- it's -- but -

Otherwise I think what staff would do 

again, throw something at me if I'm crazy here is 

that you would just redraft your economic impact 

statement, um -- if the Board voted to reinitiate, 

you -- you'd draft the thing and it would be in with 

the notice for the hearing? Is that how -- where we 

next see it? Or we don't see it; it just goes to 

OAL? Help me out a little, Mr. Heller. 

MR. HELLER: Ms. Mandel, the -- the 

analysis is included in the initial Statement of 

Reasons which is made available on the Board's 

website. And the findings of it and the conclusions 

Electronically signed by Kathleen Skidgel (601-100-826-6264) 56ca3a9a-beb3-4e76-aad5-0bOd58522d31 
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are included In the notice itself. 

MS. MANDEL: The notice before our public 

hearing? 

MR. HELLER: Mm-hrnrn. 

MS. MANDEL: Okay. So here's -- here's 

what I was thinking in terms of then when it 

comes to public hearing, just like we had that last 

public hearing, if there are people who thought 

there were problems with the economic impact 

statement, they're going to corne and testify during 

that hearing and tell us why they think it's wrong. 

And I guess having that input in advance, 

to the extent that that seems to be -- I mean, I 

don't know that it's a full interested parties 

process and we don't usually have that with an 

economic impact statement. But since there was some 

testimony last time, it just seemed a little 

diff- -- I mean, we might still wind up with 

testimony at the hearing that there's something not 

quite right in the economic impact statement. 

But I guess it just seemed like it was 

better to have it -- since there seems to be a fuss 

about it, better to have it vetted before it goes 

in-

MR. RUNNER: Yeah. 

MS. MANDEL: But it doesn't necessarily 

have to be a whole interested parties process, it's 

just 
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MR. RUNNER: Yeah, let me -- can I ask 

about that? I mean, what is -- I mean, I guess what 

we're talking about -- again, sometimes I get lost 

in the term of art. 

MR. HORTON: Mr. rris, would you corne 

forward, please? 

MR. RUNNER: Sometimes I get lost maybe in 

the term of art when we say "interested parties 

meeting" in terms of whether that just means, hey, 

as we're going through this process can't we talk to 

folks in regards and get their input prior to us 

corning be re the Board with the recommendation, 

uhm -- and I don't know if that's a formal 

interested parties process or if that's just smart 

way to do business -- in order to then -- so that we 

don't have the testimony in the midst of the first 

time we hear it here. 

And it seems to me we both have, uhm -- you 

know, we have both the -- the taxpayer group 

interest, or taxpayer interest issue. And it seems 

to me we have the assessors saying, "Hey, I'd be 

glad to help be a part of that discussion, too." 

So I guess that's -- and I don't know how 

that slows down or -- it certainly doesn't speed it 

up. But I don't know what impact that is 

necessarily then on the on the rulemaking process 

that we initiate there. 

MR. FERRIS: Randy Ferris, Chief Counsel. 
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Yeah, staff is already in the process of -

of getting information, seeking that to update the 

economic impact statement. And L.A. County is 

expressing its eagerness to assist with that; I'm 

sure other assessors will as well. 

We would also welcome any input from 

industry that they -- sometimes they don't want to 

put forward specifics about some of their financial 

dealings. But to the extent anyone in industry 

would like to give us information on this, we would 

welcome that. As well, if the Board would like to 

formalize that information-gathering process and 

instruct staff to -- you know, to reach out formally 

in that way, we would be happy to do so. 

If you'd like us to -- to link that with an 

actual meeting where we sit down at a table and talk 

about the information that we've gathered, that can 

happen as well. Or that can be part of the public 

hearing discussion as well. 

But we're certainly -- however the Board 

directs, we're certainly planning for and will 

execute a process whereby everybody is able to 

provide input to us with respect to revising and 

making reasonable REIS. 

MS. YEE: Mm-hrnrn. 

MR. HORTON: Urn, not to get caught up in 

the semantics of the term "interested parties," it 

seems as if, though, we are accomplishing the 
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objective of having all the interested parties be 

able to to interject in the process. 

I personally think as much transparency if 

we can possibly have in this process not only adds 

to the economic study but also gives the public an 

opportunity to understand the process what we go 

through. 

So, therefore, just continue to do what 

you're doing in soliciting input and providing a way 

in which the public can provide input. And at the 

same time, when it's brought forth, the public will 

have another opportunity at the hearing to, again, 

share their thoughts as it relates to the conclusive 

recommendation of staff. 

Uhm, does that work? 

MR. RUNNER: Yeah. I -- I -- I think I 

would tend to say, you know, a little -- well, I 

hesitate to use the word "formal" as much as I am 

you know, face-to-face discussions as opposed to, 

"Hey, give us a call and tell us what you think" 

kind of discussions. 

So I think -- I think a good meeting 

together lS always a good thing to get -- you know, 

help get input. 

MR. FERRIS: Yeah. And I mean we are 

really desirous of things in writing -

MR. RUNNER: Absolutely. Right. 

MR. FERRIS: -- with very specific 
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information-

MR. RUNNER: Absolutely. 

MR. FERRIS: -- about assessment issues. 

MR. RUNNER: Yeah. 

MR. HORTON: Okay. So Member 

MR. RUNNER: I think they got the gist. 

MS. Okay. 

MR. FERRIS: You could -- you could leave 

it to staff's discretion -

MS. YEE: Mm-hmm. 

MR. FERRIS: -- as to whether or not a 

actual sit-in-a-room meeting is necessary. But we 

will formalize the process of requesting information 

from interested parties and 

MR. HORTON: Okay. 

MR. FERRIS: -- and the assessors. 

MR. RUNNER: Okay. 

MS. YEE: Okay. 

MR. HORTON: Member Ru- -- Member Yee moves 

to adopt staff recommendation to repeal and to 

readopt Rule seven four -- 474, uhm, with the 

caveats and understandings put forth by our Chief 

Legal Counsel as well as the Members of the Board. 

Without objection, Members, such will be 

the order. 

---000--
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